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To The PUBLIC. 

THE cafe of Maze and Hami/tdh, with one 
other, I had intended to publifh in an appendix 
to this volume. But the manufcript having been 
unfortunately depofited in a houfe which was 
lately confumed by fire. I have great re^/on to 
apprehend that it was either burnt, or by fomc 
other means deftroyed. 
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ERRATa iv, 

Page. Like. 

II 41 For hinder read hinders. 

54 lb. Infert by before thi words the^ wnC r. 

6b 4 Strike out the comma after mothet md put a perUd* 

— 12 Strike out the femicolon after it ana^ut a comma.. 

68 5 For empowed read empowered. 

69 36 For 1 read 3. 

70 17 For appellant read appellee. 

71 a & 3 For appellant read appellee. 

87 8 After teftimony infert of. v 

98 17 After regarded infert it. 

99 31 Afier rule, Jtrike out the mark of fatemgatim 0uf 

put a period. 

106 12 For lands read land. 

122 44 For forfeiled read forfeited. / 

x 39 7 & H ^* r fecurity read furety, 

J40 4 Fox principal read plinciplc, 

163 32 Before fuperior read the, 

182 21 for laws read law* 

*o6 4 ^^r it infert to. 

■—» 2i ^r principal read principle. 

109 14 For determination read termination, 

212 II After butjnfert where. 

324 37 After idea put afemicolotu 

225 40 After t;hat /^r^ of. 

127 3 &r*i* «tf not. - 

■— 34 ^for- endorfer, firike out a period and put a commfy* y " 

after W$ftrik* out the comma *nd put a period. * 

242 14 Strike out the femicolon afier fault. j ^ 

243 24 After not infert an, n > s Ex# Itf 

244 41 ftr/& <wtf the femicolon after declarations^; ZJ 
£49 2 /V is raa? as. " - 
255 10 ifyr prices read price, ' ^ 

— 12 Afier Johnfon, firike &ut the femicolon and put t 
ma. jq* 

261 19 Strike out the cornea after the word Stockd 282 
put a period. <, ** 

263 37 For law rarf tfl. # /rancifco 187 

266 25 jPVr points r^^ point. ^5 

270 %7 Strike o$a the comma^ put a period afier ^ 

*ll 9-£r*«?4i- ^ r . .pwith. JOO 

205 40 #<9r furvioes fra/fervices. 

289 1 For Granger read ftrong. 

*■» 14 For centineatal read coatiiMttal 
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Page Line „ . irr 

289 39 /V co]^ on ""J colhfion. 

202 22 /V d<^ on W decifion. 
t ~ £,„•/ «tf of after the word General. 
o, Fof Hooker r**i Hocker. j 

293 10 ^ ^ w * r ^ i " teilde(1 /w /^ r ) 

— 21 /or legal W regal. " - 
2Qt 2 j^/fcr Carolina, />ar a comma injtead of a Jermcoto 

" and ftrike tut tbi femkohn after the word loci. 

— 38 For d^Vibed read described . 
196 8 Strike mt the comma after bills. 

_ 35 For there read thefe. 

1 1 iw legal read regal. 
26 v//fcr damages, put a period. 
$ For is due /W iflue- ' - 

22 After verbid infiri oujjhu * . 
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GASES 

ARGUED AND DETERMINED 

IN THE 

COURT of APPEALS 

I N 

THE FALL TERM OF THE YEAR> 

»794- 



WALDEN Executor of WALDEN, 

againfl 

PAYNE, 

THIS was ah ^action of debt, brought by the appellee againft 
the appellant, in the Diftriit Court of Federickftuirg, on 
a bond dated in December 1776. The defendant put in the (qU 
lowing pleas: lit, Payment. 2dly, That at the time of iflu-* 
ing the original writ in this fuit, he had fully adminiftered all 
the goods and chattels of his teftator, except £430, paper mo- 
ney of the value of fpecie and that he hath not, nor at 
the time of fuing out the original writ in this caufe,. nor at anV 
time fince> had any goods of his faid teftator in his hands unacU 
miniftered, except the fum aforefaid. %d\y^ That the non* 
payment of the debt was owing to the plaintifr, wherefore and 
by virtue of the aft entitled " an* a£t directing the mode ot 
u adjufting and fettling the payment of certain debts and con-* 
<4 tradts, and for other purpofes," he prays the court to award 
fuch judgment as to them mall appear juft and equitable* The 
two firft pleas conclude with a verification, and the record ftatea 
" that to thefe feveral pleas the plaintiff replied generally, and 
u iffue was thereupon joined.*' 

The jury found a fpecial verdict as follows t that the defen- 
dant on the 27th of November 1778, had the eftate of his tefr 
tator duly appraifed according to law, and at the fame time 

proceeded 
- e ■ — ■ * ■ ■ ' V 

• Sec this a& recited in a note to the cafe of \Vatfoa and Hartiheftl 
v$ Alexander, unU vol* 1, page 34.1. 



jbyGoOgk 



a FALL f|RM h ; 

proceeded to fell the whole of the peffonal eftate except fIaves 5 havVi 
ing by aaVertifement previoufly pubtifhed iii thfe gazette, giveri 
notice of the fale, and required all the creditors of the eftate to 
make known their demands, and to receive payment. That the 
defendant. on the firft day of January, as well as in November 
1778, offered to pay to the plaintiff" the amount of his debt* in- 
cluding intereft thereon, in the then circulating paper money, 
which the .plaintiffat each time refufed to receive. That the non- 
payment of the debt was owing to the creditor, the fame having 
been offered and refufed as aforefaid. That the defendant fold a 
fufficiency of the eftate together with money in the houfe* and 
debts due to the teftator, to pay all the debts owing by the ef- 
tate. , That on the motion of one of the legatees, an order was 
made by the County Court of Stafford in September 1778, ap- 
pointing commiffioners (of whom the plaintiff was oneanda&ed 
as fuch) to divide the eftate of the teftator according to his will, 
in confequence of whichj the eftate remaining unfold and not dif* 
burfed in the payment of debts* or offered to the creditors, was 
On the 27th of November (more than a year after the teftator's 
death) divided, and the fhare of each claimant delivered, no 
rjond to refund being talfen. That the eftate fo divided confift- 
ti entirely of flaves. That the money offered as aforefaid, was i 
of the paper money then in circulation, and was liable and fub* 
Je& to the law for calling in' and redeeming the faid paper mo- 
ney, at one for 1000, and that the defendant had received of the 
fame fort of money, to a greater amount than the plaintiff's de- 
.mand,* for debts due to his teftator, and contracted previous to 
the year 1776. That one of the legatees is infolvent, and two 
others have removed to parts of this ftate, very diftant from the 
defendant; ''t'hat the defendant 'divefted himfelf of the whole ef- 
tate of his teftator before the inftitution of this fu'ity in paying 
the debts, and in obedience to the order and divifion aforefaid, 
except £427 paper money,' fo offered by him to creditors. That 
the defendant has not paid the debt in the declaration mention- 
ed. If upon the whole, the law be for the plaintiff^ then they 
find for him, the debt in the declaration mentioned, to be dis- 
charged by the payment of the principal and intereft, or Co much 
thereof as to the court might appear juft and equitable ; other- 
wife for the defendant. Upon this verdift, the court gave judg-> 
ment for the plaintiff for the full amount of principle and inter- 
eft, from which the defendant appealed. 
^Marshall, for the appellant. I (hall infift firft, that flaves 
ace not affcts in the hands of executors, if the perfonal eftate be 

faffiCten* 

% ■ 
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.flicient to pay the debts. Iffo, then fecondly, that the defen- 
s t has fully adminiftered the aflets. Thirdly, if thefe points* 
Le againft the appellant, 'ftill the court may give an equitable 
judgment. 

ift, Slaves by the a£t of Aflembly paffed in 1 705, C. 3, are 
declared to be real eftate with certain exceptions \ and tho' fome 
of the exceptions render them like to chattels, yet, there is no 
law which declares them to be aflets, nor can the executor dif- 
pofe of them as he may of the perfonal eftate, for the payment 
of debts, unlefs there be a deficiency of the latter 5 in that cafe 
only can he fell flaves. The laws pafled in 1727,* and in 1748)! 
were made, becaufe flaye^s having been declared to be real eftate, 
could not, as fuch, have been applied by the e*ecutpr to the pay- 
merit of debts, and the legiflature, in thefe laws, have been care- 
full to diftinguifh this fpecies of property from chattels. If 
we refer to other laws, we fhall find, that flaves are always con- 
templated as a fgecies of property totally unlike to perfonal e£ 
tatcu Thqs, in the law refpecting diftributions, flaves are not 
comprehended under the words gQod$ % chattels :and perfonal eftate. 
Again, by the. fame law, the executors or adminiftrators may dis- 
tribute the perfonal eftate aftet nine months from the death of 
the teftator, taking bond and fecurity to refund. But by the 
act of 1748, C 3, § 30, the flaves of a decedent are to conti- 
nue on the land to nnifh the crop ( where the teftator or inteftate 
dies between the ift of March, and the 515th of December,) until 
the latter period, when they are to be delivered to thofe having 
a right to them, well cloathed at the expence of the eftate, £nd 
their crops are declared to he aflets. Now mark the difference 
between flaves and perfonal eftate. The latter may be diftribut- 
ed at one time, the former Jhall be delivered at another; in the 
latter, fecurity to refund may be required, but riot in the former. 
Why? Becaufe they are not aflets, nor as fuch, liable to pay the 
debts, unlefs the perfonal eftate be deficient. The oby ious con r 
clufion is, that this fort of property is made an auxiliary fund 
for the payment of debts,, where the ^flets are infufficient, ,and 
the executors are empowered by a fpeciallaw, to fell them for 
that purpofe only. The executor in this cafe had no power to 
retain poffeffion of the fl.aves, there being a fufficiency of per- 
fonal eftate, ift, becaufe the law. not only impofed it as a duty. 
upon him to deliver them up, but the judgment of a court hav- 



'" • 
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* Aft of 1727, C, 4, § 7. 
| Aa of ,7^8,C. 3, $23, 
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ing competent jurifcfiSion compelled him to do fo, and this of* 
der, he was bound to obey, without a power given to him of 
protecting himfelf, by taking fecurity to refund. Let it alfobe 
remarked, that it would be exercifing an unneceflary, as well 
as an unjuft rigor againft the executor, to charge him with a 
devaftavit, when the legatees may in a court of equity be refort- 
cd to. t Fern. 75, 205 — 1 Fern. 94, 162 — 2 Ventr. 36Q, 
358*— 2 P. IVilU 447. Should it be contended, that an execu- 
tor before he delivers or pays a legacy, may demand fecurity 
to refund, and that if he negleft to require fuch a fecurity, he 
cannot compel the legatee to refund, I anfwer: I ft, that the 
cafes on this head relate to perfonal eftate only, w+iich are al- 
ways aflets, and liable to pay dehtsj whereas, flaves are real 
cftate, and are liable to pay debts, only as an auxiliary fund ; 
that the executor is obliged to deliver them up within a limited 
time, without fecurity, unlefs there be a deficiency of the per. 
fonal eftate, 2>dly, Xhe delivery in this cafe was not voluntar 

2d point. The verdict finds, that all the. eftate hath been ad- 
miniftered except the flaves which were delivered to the com- 
piiffionerSj to He divided under the order of court, and £427 par 

f~er money. Now this money was either funded, or it was not. 
f the former, it rentains a debt due from the public (worth ac- 
cording to the fcale 8/6 fpecie) pa.ya.Me at a future day, as the pubr 
lie a&s of the legiflature prove. If the latter, it is taken out of 
circulation by an aft of the government, and thereby deprived 
pf all its value. Jn either point of view, it forms no part of the 
fffets in the hands of the executor* being a debt due and uncollect 
ied. 2 Bac. ab. 417. 

To change the executor with a devaftavit, he (hould be guil- 
ty of mifmanagement, mifapplication, fraud, or of pay ing lega- 
cies when the aflets are infufficient to pay the debts. 2 Bac. ab\ 
435. The executor in this cafe did not mifmanage, nor mifappjy 
the aflets, by felling the perfonal eftate and offering the rno/iey ifl 
jdifcharge of the debts, becaufe this was a part of his duty. Nei- 
ther has he left debts unpaid, by ditpofing of the (ijjits tp leg^j 
tecs, }f I an* right upon the firft point. Jf then, the executor i| 
fubjeft to no blame for delivering up the flaves under all thecir^ 
cumftances of the cafe, there is no poflible ground left tocharg 
him, unlefs indeed he can be chargeable with the confequencts 
9f a legiflatiye ail which delinked ukbis bands the fundj 

tht i 
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referred for paying the debt ; an idea too mogftrous to be con- 
tended for. 

3d point. The iflue upon the third plea is with the defen- 
dant, the jury having found, that the non-payment was owing to 
the creditor $ and therefore, the court may give an equitable 
judgment on the cafe. I will not repeat all the equitable 
circumitances which appear to favor the executor, believ- 
ing that no cafe ever exhibited more than the prefent. The 
cafe of Kenner and Turner in the old General Court, was not 
fo ftrong in favor of the defendant as the prefent, for in that, 
the court interfered, even after a verdict rendered upon the 
plea of pavment. The cafe was, that Turner, who was in- 
debted to Kenner, offered to pay the debt, (without making a le~ 
gal tender) which was refined. The court fcaled the debt as of 
the day when the offer was made, becaufe Turner, holding the 
money in his own right, was prefumed to have afterwards made 
ufe of it, it not being improper in him to do fo; it was there- 
fore thought juft, that he mould fuftain the lofs by fubfequent 
depreciation. But; in this cafe, the executor^ acting as ztru/iee^ 
ought not to. be prefumed to have ufed the money, becaufe it 
was improper that, he fliould have done it, and therefore, it 
would be unjuft to make him bear any part of the lofs by depre- 
ciation, but it fliould be born by the creditor, for whofe ufe the 
truftee held it 

Ronolp for the appellee There might be fome weight in 
the arguments drawn from the hardmip of this cafe, if the jury 
had not exprelBy found, that the executor had notice of the debt 
in queftion before the divifion took place. But the arguments 
chiefly relied upon are ift, thatflaves are aflcts only fub modo. 
jdly, That they were delivered to the legatees under the judgment 
of a court. In anfwer to the firft, I would obferve, that flaves in 
the hands of an executor, referable perfonal chattels in almoft 
every refpecr.; for ift, the pofTefiion of them belong to the ex- 
ecutor. 2dly, Thev cannot be taken by a legatee without his 
affent. and jdly, They are fubjeft to the payment of the te£ 
tator's debts. 

That the poJleffion of them belongs to the executor is evi- 
dent, becaufe he is to deliver them to the legatee, which he could 
not do, if he had no right to pofTefs them, and they, like the 
perfonal eftate, are to be inventoried and appraifed, § which 
would be abfunl, if they were coniidered as real eftate. That 
{he executors aflfent to veft the poffeffion in the legatee is necefta- 

xy 
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ry, is not only proved by the law juft alluded to, but is neceflarily 
implied from thetpower given him to fell them for payment 
of debts. Thefe circumftunccs form the ftrong line of diftinc- 
lion between real and perfonal property. But it is contended 
that they cannot be fold but as an auxiliary fund to the perfona 
eitate. This is equally the cafe with fpecinc legacies, whicl 
cannot be fold, unlefs there be a deficiency of other property, an« 
yet it never was contended, that they are not affets. Anothei 
circumftance is, that the penalty of an executor's bond, is al- 
ways fo fixed, as to cover the fuppofed value of the Haves, as 
well as of the perfonal eftate. Were it other wife, an executof 
might wafte that part of the eftate, fo as to defeat the right?, 
not only of creditors, but of others. The truth is, that flaves^ 
though real property in a courfe of defcents y are confidered like 
other chattel? in cafes where the executor has a power over 
them for payment of debts. They cannot be fold any more 
than fpecific legacies can, for the purpofe of paying pecuniary 
legacies, nor even debts, unlefs there be a deficiency of the per- 
fonal aflets. *••'.' 

As- to the order of the County Court, I do not conceive that 
it was obligatory upon tbe executor, as it was made upon an 
ex parte motion, and without a regular fuit. There is no law 
which authorifes this mode of proceeding, and confequently th<? 
order was entirely extrajudicial. Befides, the executor was bound 
to oppofe it, and to ftate the neceffity of his retaining the poffeffi- 
on until all the debts were paid j this at leaft ne ought to have, 
done, before he could attempt to excufe himfejf againft the con*; 
fequenccs of his having obeyed it to the prejudice of others. 
• As to the finding upon the third plea, it furcly cannot avail 
$he appellant, becaufe the a& pleaded and relied upon, relates by 
exprefs words to contracts made after the \(t.day ^January 1777, 
and this was entered into prior to that date J The preamble oftW 
taw ftates the inconveniences refuking from the depreciation of 
the money, in refpe£t of contracts entered into between the ift 
$ay of January 177.7, and the firft day of January 1 7.82, and is 
therefore inapplicable to aH other cafes. Befides, if a legal ten- 
der had been made, yet the jury mould have found, that the mo- 
ney was fuch, as might be lawfully tendered^ which they have 
not done. 

Marshall in reply. It muftbe admitted, that tfhe decifi- 
on of the County Court was not made upon proceedings re* 
gularlv conducted ; yet as that Court had jurifdiflhn ovtt 
tbefubjeft) the judgment (landing in force and unreyerfed, was 
obligatory upon the executor. * * * ■ ' \\ 
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It is true, that the 2d fection of the a& of 1781, is confinea 
h contracts made after the ift day of January 1777, but it does 
not follow that the law is confined entirely to contracts entered 
into between the periods mentioned in that fection. The third 
fection (fince it declares, that execution fhall not iftue upon anf 
judgment theretofore obtained. beforoDecember 1783;) obviouf- 
ly is not, and why foould the 5th fection, which is as general 
as language could make it, be reftrained in its operation, when 
the mifchief intended to be remedied, is the lame? If it were 
juft, that an equitable judgment mould be given upon a contract 
made on the ift of January ,1777, where the non-payment was 
)wing to the creditor, is it not as much* lb, if it had been made" 
mi the laft day of December 1776? And fince the words of the 5th 
:laufe of the law, do not exprefsly confine the cafes to particu- 
lar contracts, the court will fo conftrue the act, as to extend 
he reli#to every cafe coming within the mifchief. 

An objection which was over-looked in opening the caufe* 
nay here be mentioned; it is, that no ifliie is made up; The 1 
)leas conclude with an averment as it was proper they lhould, to 
phich there is no replication. The cafe of Stevens and Talia- 
ero (ante vol. 1, page 155) is in point. 

Ronold. There is certainly no ground for thir. Objection 
ifter verdict, and a defence made. The record ftates, that thd 
ilaintiff replied generally to the plea, and that iflue was there- 
ipon joined. Although the pleadings might have been more for- 
mal, yet it is too late after verdict to make an objection. 

Lyons J. delivered the opinion of the court. The prjnci- 
lal point -made in this caufe 6n the part of the appellant is^ that 
laves are real eftate, and can only be confidered as affets in the 
ands of the executors fub mode* 

Slaves from their nature are chattels. They Were originally 
>, and the law made them real eftate only in particular cafes, 
ich as in defcents &c. But in moft other inltances, and efpecially 
a the payment of debts, they were declared to be perfonal efc 
ite. It is true, the law has protected flaves from diftrefs, or fale, 
fhere there is a fufficiency of other perfonal eftate to pay debts 
r levies, and in this refpect they differ from other chattels ; 
ut this qualified exemption does not change their nature, or 
jve to them the qualities of real property. Slaves therefore, 
eing clearly affets in the hands of an executor, and liable to 
le payment of debts, the executor had a right to demand fecu- 
ty of the legatees before he delivered them up, and a court 
f equity would not have compelled him to part with the pof- 

feffion, 
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teffion, without fuch fecurity being given, upon the principal 
of making him do equity who would have it. The executor 
appears in this cafe to havcconfented to the divifion directed by the 
County Court, fince it does not appear^ that he difclofedthe faft j 
of debts fubfifting againfithe eftate, or that, he oppofed the or- 
der which was made upon any principal whatever. That order 
flaould be conftrued according to the reafon and juftice of the 
cafe, and that it was intended only to compel a divifion of the 
eftate which mould remain, after fatisjying all legal demands a- 
gainfl it* If the executor, with a knowledge of this claim, chofe 
to deliver the flaves to the legatees, Without taking fecurity to 
refund, under an opinion, that he had money in his hands to 
fatisfy the debt, he might have made a legal tender of the mo- 
ney, and thus have exonerated himfelf. But this he did not do* 
The executor being a truftee for creditors* ought to have taken 
care to keep enough in his hands to fatisfy therfl, and it is no 
anfwer to their demand againft him to fay, that they may pur^ 
fue the legatees. They are under no obligation to fol- 
low the eftate, though they may do fo, iif they pleafe. Whe* 
ther the executor ha$ fubjeded himfelf to a devaftavit or not, 
would be a premature enquiry at this time; when a fuit is 
brought fuggefting a devaftavit, that queftion may properly be 
decided. 

^ As to the other objections, there Is no weight m them. The 
, aft of 1 781 relied upon in the third plea, does not extend to 
contrails made antecedent to the ift of January 1777. This 
aft has been greatly mifunderftood. The principle of the dc-» 
cifion in the cafe of Kenner and Turner was foon after recon- 
fidered and corrected ; for it was abfu rd to fcale fpecie debts. 
Whether the executor in this cafe kept the money or not, does 
not appear i but if he did not make a legal tender and keep //, it 
was his own fault. 

Tho' the ifTues are not formally joined, yet they have been 
fairly tried, and being found by the jury, it is now too late to 
feek an advantage in coiifequeiice of that informality. 

Judgment affirmed* 
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JAMES R O V •& others, 

against 

jMUSCOE GARNETT. 

THIS cafe, which on account of its importance and difficulty, 
had been continued for a full court, came on this term, to be 

. argued. It was an ejectment, brought in the Diftridl: Couft of 
King and Queen, by the leflee of the appellants, again ft: the 
appellee, wherein the parties agreed a cafe, the material parts 
of which, are 4s folio ws* viz: That James Garnett the elder, 
being 1 feifed of the lands in queftion, as well as of other traits, 
kf lus will dated the 18th day of April 1765, devifed the pre- 
**ifes in queftion to his fon James, by the following claufe viz: 
" I give to my fon James the tra&s of land purchafed of Tho-^ 

, u mas Hawkins, Young Hawkins &c. for and during the natu- 
w ral life of my faid fon James, remainder to my fon Mufcoe, and 
u his heirs, in truft* and for the ufe of theftrtt, and every other 
<f fon of my fon James, tvho Jball furvive bim 3 in tail ma^e equally 
", to be divided ; tut if my Jon James Jbouid die without mate ijjue % 
u rilen I give all the faid lands to my fon Mufcoe, during 
H bis life," with like reinainders to his firft and other foi;s, whd 
fliould furvive him, in tail male equally to be divided, but if he 
fliouW die without heirs male* then in truft for the teftator's 
three grandfons, with like remainders to the firftand every other 
fon of his faid grandfons who (hould furvive them x in tail male, 
tqually to be divided, remainder to Mufcoe in fee; To his 
other fons? and to three grandfons, the children of a deceafed fon, 
be alio devifes lands with like limitations, and after difpofmg: 
of his flaves and pwfonal eftate he fays, u It is my will, that 
"whatever woman my fons and grandfons marry, or have mar- 
" ried, they the faid woman, fliall be entitled to dower iri 
m the lands and flaves, devifed to my faid fons and grandfor.s 
reflectively ." [The other claufes in the will, fo far as they 
were thought important, are taken notice of in the argument* 
and therefore need not.be here ftated.] It is further agreed, 
that James the devifee, died in October 1780* fiaving never had 
male iffue, and by his will devifed the land in queftion to his 
daughter JVlolly^ who died in October 1790, leaving the leflbrs 
of the plaintiffs her only children. That the defendant is the 
fameperfon as is mentioned in the will of James Garnett thd 
tljder by the name Mufcoe. 
The Diftrict Court gave judgment for the defendant. 

B Campbel* 
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Campbell for the appellants. The queftion is whether James 
the fon took an eftate tail, or only an eftate for life. If the for- 
mer, then the aft of 1776 for docking intails, enlarged this ef- 
tate into a fee Ample* and the plaintiffs as heirs of Molly, the 
daughter of James the fon, are entitled. If the latter, then 
James having died without leaving male iffue, the remainder 
toolc effect in the defendant. I am to contend for the former 
conftru&ion. 

The claufe'of the will under confideration has three branches. 
1 ft, The devife to James for life, id, The luriitation to his 
furviving fons in tail male, equally to be divided. 3d, The . 
limitation to Mufcoe, if James fhould die without male iffue. 

The firft branch of the devife muft be enlarged by one or otherf 
of the remaining branches ; that is to fay, either by the 2d, which 
contains the limitation " to the firft and every other fon of his 
faid fon James, who fhould furvive him in tail male, equally to 
be divided;" or by the laft, which gives the eftate to Mufcoe, 
u if his faid fon James (hould die without male iffue.'* 

The rule of law under which this enlargement of the eftate 
for life muft take place is, " that wherever the anceftor takes 
an eftate for life, and there is a limitation to his heirs or iffue, 
in the fame deed or will, thefe words, ftiall be words of limita- 
tion and not of jsurchafe, and will veft the inheritance in the 
anceftor;" Shelly's cafe 5 1 Co* Rep. 99. Tho* this rule m 
fnodern times hath not governed univerfally, yet it is ftated by- 
Lord Mansfield in the cafe of Long and Lamming, 2 Burr. no6 
, I JC7." that it is never departed from but in favor of intention. 

The rule with the exception from it, being thus eftabli&ed, 
we are to inquire, whether the devife to James for life y be en- 
larged, either by the ad, or by the 3d branch of the claufe under 
confideration ? 

I {ball not contend that the eftate is enlarged by the 2d branch 
of the devife, " to his firft and every other fon who fhall furvive * 
him, in tail male, equally to be divided/' ift, becaufe the words 
are defcriptive pnly of certain iffue male, namely, furviv* 
ingjons Cffr. and not of his iffue male generally. 2dly, Be- 
caufe the eftate is to go to them as tenants in common, under 
the words, <c equally to be divided," and therefore, cannot pafs 
in a courfe of defcents, which would carry it to the eldeji fon 
on ly. The fons therefore, muft take as purchafers, and confe- 
ently under the rule which I have before mentioned, the life 
jiate of the anceftor is not enlarged by the devife to them. 
But I fhall infift, that the eftate for life is enlarged by im- 
putation, by the operation of the words, " and if my faid fon 
i 
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James (hall die without iffue male, then to my fon Mufcoe/ 1 
&c. In order to determine, and to fupport the truth of this 
proportion, I will ift, confider the devife, as if the ift and 
3d branches of it had ftood together, without the 2d being in- 
terpofed| as if it had been thus, " To James for life, and if he 
die without iffue male then to Mufcoe ,r &c. 

2dly, I will confider, how far the intervention of the devife 
" to the firft and every other fon in tail male equally to be di- 
vided," will alter the cafe ; and laftly, I will clofe with an en- 
quiry, concerning the intention of the teftator, in order to af* 
certain the influence which it can have in this cafe, upon the re- 
fults of the previous reafoning. 

ift, I am to contend, that a devife to James for life, and if 
he die without iffue male, &c. would have paffed an eftate tail tp 
James, Inheritances have been created chiefly by necefjary im- 
plication. Tke rule in Shelley's cafe, furnimes no doftrine, 
which is not exemplified, andproved by almoft every gift or de- 
vife that can be conceived. Thus, in a gift to A. and his heirs, 
or heirs male, A. has only an eftate for life, which is enlarged 
by the fijbfequent words, * 4 to the heirs or heirs male." A de- 
yjfe to a man and his heirs male, gives him an eftate tail, and 
the law will fupply the words, " of his body lawfully begotten." 
Co. Ltt. §b* 

There are alfo other expreflions, which are confidered as be- 
ing tantamount to thofe before mentioned j fuch as to a man and 
his feed; 2 Vern. 766. To one, and if he hath iffue male, that 
iffue to have it, 9 Co. Rep. i2%r-~Qwen 29 — Ventr. 227, fo 
to one, and if he die without iffue. 1 Ventr. 2*4> King and 
Melling.. Hob. 30 — Ventr* 230—1 Co. Rep. 99. If then, the 
claufe llood as I am now confjdering it, without the interventi^ 
on of the devife to the furviving fons, it is clear, that 2m eftate 
tail would haye paffed to James, becauie the remainder to MuC- 
coe, being limited upon the condition, thgt James Jhould dU 
without ifluej it could never veft unti| that event jfhould take- 
place. This brings me to the confutation of the 

2d point, viz: does the intervening devife make any differ- 
ence in the cafe? If it do, it muft be upon one -or other of two, 
grounds; either that the general wojrds, < c and if he die with- 
out iffue" muft be referred to the intervening and proceeding 
branch of the claufe, fo as to mean fuch iffue as is there fpoken 
of, to w}t, furviving foni:. Qr, that the intervening eftate, bin* 
der the firft devife for life, and the laft devife to the iffue male, 
from uniting, fo as to make the latter, enlarge the former, or 
in other words x to yeft in Tames an eftate tail, \ 
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I fay thefe are the only grounds ; becaufe if the devife is (not- 
^ithftanding the intervening eftate,) to be conftrued in the fame 
manner, as if it had been * c to James for life, and if he die with- 
out iflue male remainder over ;" and if the words, a and if he 
die without iflue male'- are unreftrained, and mean a 1 general fai* 
lure ofijfue male, and not of any particular iffue, then it is abfo- 
Jutely neceflary, that James mould have taken an eftate tail as 
all the cafes prove, becaufe, it is clear, that the remainder over 
could not veft until there fhould be a general faihire off iflue 
male. 

Here then feem to lie the great points between us. It is ad- 
mitted, that the devife to the furviving fons does not enlarge 
the eftate ; or if iflue male mean/i^A i(jue, it is equally clear, that 
an eftate tail did not yeft in the father. But if it can be (hewn 
that the implicative words are not fo reftrained, "then it muii be 
conceded ou the other fide, that Jamas took an estate tail. 

I mail at once admit, that an implication to enlarge an eftate, 
muft be ^ neceflary one. " Thus if there be a devife to A^ re- 
mainder to all his fons in tail, and if he die without iflue male, 
then to B ; it is clear, that the latter words " and if he die with- 
out iflue male,** will not enlarge the eftate previoufly given ; 
becaufe, as the fir ft part of the devife had comprehended all the 
iflue male, the latter part can have reference to none other, 
and therefore, fhall be conftrued to mean fuch iflue male, and 
confequently will not operate to enlarge the eftate. The whale 
male ijfue, being comprehended, there is nonecejfity to ejilarge the 
meaning of the latter words. 

But if there be a devife to the jft, ad and jd fons, down to 
the 6th, or to any. other particular number of fons, and u if the 
tenant for life die without iflue male, remainder over;" thefe 
words, fhall not be conftrued to mean fuch iflue, becaufe the 
teftatof by the generality of the ktter words clearly meant, that 
all the iflue male lhould take, and the former words having on- 
ly given the eftate to a certain number, if the latter words werq 
conftrued to mean fuch tffue % a part of the iflue would be left 
unprovided for, contrary to the evident will of the teftator* 
In fuch a cafe therefore, the judges will not reftricl the general 
meaning of the words, * c iffue male," but will conftrue them to, 
mean all the tffue male, and coniecjuently, will determine the, 
f ftate to be an intail in the anceftor. Langly vi Baldwin, 
Fitzg. 14. The Attorney General vs Sutton, 1 P. WilL 759- 
Thefe cafes feem to be decifive. They are founded upon rne 
ftumgeft reafon, and are in uniibn v,;ith the bed eftablifhed prii*. 
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ciples of law. And if cafes feerrtingly oppofitc to theft mould be 
produced, they will, if examined, be found not to vary h'pm, 
but to ftrengthen the principle eftablifhed in thefe cafes. 

The kft point to be confidered, is the intention. If it be con- 
tended that the teftator meant to give an eftatejor life only, to 
James, becaufc he has ufed expreflions proper to evince fuch an 
intention, the anfwer is, that the intention is equally clear and 
ftrong, that all the iffue malt of James fhould take, and that 
Mufcoe was not to take, fa long as James fhould have iffue 
male; and unlefs James took an eiiate tail, fome of his fons 
might have died in his life time, hoping ij/ue^ who would be 
entirely unprovided for.. If then there be two intentions, the 
wie contradictory to the other, all the authorities prove, that 4 
preference is given to that, which favors the ifiue, where it 
is clear they were meant to be provided for, The authorities, 
from Shelley's cafe, down to the lateft that we meet with, prove, 
that an eltate given exprefcly for life, may be enlarged by words 
of implication. But I doubt if one can be produced, where, if 
the iflue were meant to. be provided for, a conftrucSion has been 
adopted, which went to defeat them, merely becaufe the eftate 
was given to the anceftor ex&refaly for life. 

Let it alfb be remarked that the reafon upon which the cafes 
in England which aim at the- deftrufrion of the rule in Shelley's 
cafe is founded, is, that the tenant in tail might by flittering a 
common recovery bar the prov.ifions intended for the iflue, if 4 
conftruclion be made fo as to veft the inheritance in the anccf-r 
tor. This \ confider to be the. operative reafon which has pre- 
vailed in thofe modern decifions which feem to wdaken the force 
of the rule I have been contending fox. But this reafon could 
have no influence in this country vyhtlft eftates tail vvere permiu 
ted, becaufe they could not be barred with the fame facility. 

1 rely therefore, that upon principle, and upon authorities, 
JamesGarnett took an elhte tail by implication ; and if fo, that 
eftate was converted into a fee fimple by the aft of 17 76, and 
<Mcended to the ieffors oi the plaintiff, a$ the. heirs at law of 
Molly, the only daughter of James Qarnett. 

Warden for the appellee. The rule laid down in Shelley^ 
cafe con fidered as a general one, is not denied. But this rule is 
?Jway.s departed from, in cafes where, it appears that the teftator 
intended to give only an cfrate for life to the. anceitor. That 
(Hch an intention appears in the prefeut cafe, we are to prove. 

Let it be remembered that the inteait of a tellator is to be, col T 
fc§ed irom,hi§ whole will, and nvi from any particular cteuf$ 

W 
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jn it. This principle is laid down in the cafe of Baddeley vs 
Lappingwell, 3 burr. 1541, andalfo in the cafe of Frogmorton, 
onthedemi/e of Bramfton vs Holiday, 3 Burr. i6j8. Nq 
rub of layv is better eftablifhed than this, that an eftate 
given without any words of limitation, pafles only an e£- 
ate for life, and yet, in the laft mentioned cafe, where 
there are no fuch words, other words evincing an inten- 
tion to give a fee, were confidered as fufficient to fet afide 
the rule, The intent, is the polar ftar to guide the conftru&ion 
of a will, Swivb. 10-ri Burr. 39, 49, Robinfon vs Robinfon, 
Cro* Jac 44$. ■/)*«£/. 32 r. Having thus admitted the rule 
contended for, to be generally true, and pointed out the principle 
by which it is to be corrected, I {hall infift, ift, that the 
intent ion of the Ujiator in this cafe was clearly to give an eftate 
for life only to James, idly, There being no rule of law to 
prevent the ifTue male of James from taking by purchafe, if the 
intention be clear that they fhould do fo, the words of the devife 
under confideration are not fuflicient to bring tins cafe within 
the rule which is contended for, 

Firft. The will {hews, that the teftator wasdefirousof dif- 
pofing of a large eftate amongft the male defendants of his 
name. To effect this, it was neceflary to devife it to his fons, 
and to, their male defendants. Hence we fee him deviftog parts 
to his fons; other parts to his grandfons, the grandchildren of 
a deccafed fon, for and during their natural lives feverally, with 
remainders in truft in each devife, for the ufe of fhe fons of 
thofefons and grandfons feverally, who fhould fur vive them in tail 
male, thereby intimating an intention, that the eftates tail might 
commence in the male defendants of the devifees for life, and 
hence we find him giving dower to fuch women as his fons and 
grandfons might marry, clearly demonftrating, that he confider- 
ed them as only tenants for life, ,and that without fuch a devife 
they would not be entitled to dower. But what principally fix- 
es the intention of the teftator, and proVes that he knew what he 
was about is, that where he gives exprefs eftates for life, ho 
alio gives a right of dower to the widows; but to the widows 
of the fons of his fons and grandfons, in whom he fup.pofed an 
ejtete tail commenced, he fays nothing abou,t dower, knowing 
that the law provided for fuch. In Bagfhaw and Spencer, a 
jttk. 570, 579, the words " without impeachment of wafte" 
were confidered as fufficient to take the cafe out of the rule; 
and furely, thofe words do not furnifh ftronger evidence of inten- 
tion, than may be drawn from the grovifion ma.de in this cafe 

ref£e£ttng 
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refpe£Kng dower. The cafe of King and Melling does not 
weaken this argument ; for trip' dower is an incident to an eftate 
tail, yet a power to make a jointure (as in the cafe cited) of the 
whole eftate devifed, is not an incident, 'but repugnant to fuch 
an eftate, and therefore fuch a power could not take the cafe out 
of the rule. 

Blackborne and Edgley, 1 P. tVms. 60 r, may perhaps be re- 
lied upon againft me. But it muft be recollected, that this cafe 
was decided prior to that of Ragfhaw and Spencer, and befides, 
the words ** without impeachment of wafte" were in that cafe 
parted over fub felentio y the decifion turning upon another point, 
to wit* that words of implication would turn an exprefs eftate 
for life into an eftate tail. And if this principle be true, furely 
words of implication {hewing a ftrong intent to give no more, 
than an eftate for life, which was exprefsly given, {hall retain 
it in that fituation. This brings me to the 

%d point. 1 {ball confider this claufe in the will according 
to the fubdivifion thereof made by Mr, Campbell. The firlt 
member of the fentence it is admitted gives only an eftate for 
life. The fecond member gives the whole fee to Mufcoe in 
truflr, and his eftate, commences only when the eftate for life 
ends ; (6 that the fee, was not to be for the ufe of the legal heir 
of James, but for his ufe, upon condition , that the firft fon 
(hould be that heir, and {hould furvive him, jointly with the other 
fons, not as a joint tenancy, but as a tenancy in common of ail 
eftate tail which was to commence in the fons. The fons there- 
fore could not take by defcent as tenants in common, becaufeonly 
the eldeft fon, or his reprefentative could be heir to the father. 
From this confideration it is evident, that the eftate tail was to 
commence in the fons, which is further proved by the pofuion 
of the words in the fentence ; the words in tail male, being placed 
between the words "Jurvive him" and " equally to be divided* 9 * 
Doe and Lamming, % Burr. 1 100. 

The third member of the fentence is principally relied upon 
to conftitute this an eftate tail in James. Considering the opera- 
tion of this part of the fentence upon the plain principles of 
common fenfe, the words iflue mail would be intended to figni- 
fy fueb tffue male, that is, a fon, or fons furviving James. It 
might perhaps be even conftrued to mean the male iflue of a de- 
ceafed fon or fons. But here, if there were any furviving' fon, 
the heir might be difmherited, and if there were no furviving 
fon, but the fons of feveral deceafed fons, they would all ol 
them be ifTue male under the contemplation of the former mem- 
ber 
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Mr 'd'f the fenterice, and would take equally; and if they clic^ 
the eftate would not pafs according to the rules of inheritance to 
the heirs general or fp.ecial ; for by thefe rules, an eldeft ion is 
the heir, and fo on, to his moft remote pofterity, and not all j 
the male defcendant^ deriving their defcent through males. 
The fam6 difficulty would occur, if the words were conftrued I 
to mean male descendants, either deriving their defcent through 
fons', or daughters. Whichever expofition is taken, this con- 
clufion follows^ that the eftate to the anceftor for life is not ne- 
^ceflarily limited by the words u to his heirs general or fpecial," 
and therefore the words of the deviie are not of themfelves fuf- 
ficient to bring the prefent cafe within the rule. Keeping in 
mind that the intention is to be fought for in the whole, and 
hot in any one part of the will, this conclufion follows, that as 
it is evident by the fecond member of the claufe, that an equal 
divifion was intended amongft all the ions who* ihould furvive 
James, fo when the male iffue are fpoken of, a like intention 
as to thern is to be prefumed, in cafe any filch Ihould be left. 
This is the only implication under which* the law will pre- 
fume that any eftate was by the words devifed to them, and 
they can derive no eftate from the words-, but by implication 
Dough 264.-— 3 D*rn}\ and Eafi % 484. This expofition gives* 
cfte&to all the words, and confiftency to every part of the wilh 
That this is a neccffary conft ru&ion* will appear, when ano- 
ther principle of law is confidered* to wit* that an exprefs ef- 
tate for life, cannot be altered by words of implication, 1 P. 
Wm$\ 54, Bam field and Popham which is recognizedand con- 
firmed in the cafe of Ives vs Legge, 3 Term Rep* 4SJJ. 

Upon the whole, it feems clear, that the true conftrucYion of 
this will is to give to James an eftate for life* and to the fur- 
vivrng fons, or tovme lflue male, ettates tail as purchafers. 

Washington on the fame fide. To avoid the confufiort 
which will generally follow, from plunging at once into the 
confideration ofr a multitude of authorities, I will endeavor td 
dafs them under four different heads. 

The firft* which begins with Shelley's cafe* need not be 
mentioned, becaufe the rule is well underftood and admitted. 

The fecond, comprehends thofe which modify the rule in 
Shelley's cafe, and eftablifh the principle* that the intention of 
the tiflator fhall prevail again/} the rule. 

This wiil/lead to an examination of the intention in the pre- 
fent cafe, independent of the latter, which is juftly termed the 
implicative branch of the claufe. 

Though 
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Though Mr. Campbell has conceded, that the fecond branch 
8oes not enlarge the elrate exprefsly given for life, yet it deferves 
our confiderationj lb far as it tends to throw light upon the 
teftator's intention. 

The incorififtency which Mr. Campbell is forced into, ought 
not to be palled over; for fcho' he admits, that the parts of the 
Ifrill which we rely upon to prove that an eftate for life was in- 
t£rided, do fuccefsfuliy eftablifh it, and that the intention muft 
prevail, yet he finally concludes that James took a greater ef- 
tate: thofe parts are, , . 

lit, That it is given exprejfsly for life, which I mention mere- 
ly to repel the implication ariling under the 3d member of the 
claufe. , , : , , ... 

2dly; It is given to fins which is a word of purchafel 

3dly; To fons equally to be divided, thereby breaking the coiirfe 
of defcerit; for if they. take in the chara&er^ they muft take in 
the quality of heirs. Brow. Cb. Ref. 206, Johes vs Morgan 
Doe and Lamrriingi ± Burr, iioo. , 

4thly, There is a trultee appointed, which could only be 
For the piirpofe of preferving the contingent remainders. Saycr 
and Maftermah cited in Fearne on Coht. Rem. 122. 

5thly, The wives of the fons arid grandfons are to have dow- 
er, but ntf fiich provifton is rnade for the wives of the iflue of . 
the fons. This is a tircumftance of confiderable Weight, and 
has been ivell enforced by Mr. Warden. , 

If we look no farther into this claufe of the will; what cafe 
can he produced} containing fo many ftrong proofs of intention; 
and who ban doubt for ^moment, but that James was meant to 
take an ettate for life only? What then has become of the rule 
in Shelley s cafe, cr hdw can it operate upon this cafe? Tho: 
rule is beft Itated by lord Haruwjcke in the cafe of Bagfhaw- 
and Spencer to wit:. <c that though the intention js to* prevail, 
yet it rhuft not conflict with the fettled rules pf law." But what 
are thofe rules ? The fame jildge defcribes them; he fays, that 
they will not permit a ieftator to create a perpetui-y; to pro* 
Huce an Abeyance ;} , mount a fee upon a fee, or n.ake an heir 
take chattels by defcent; 

Shelley's cafe would not apply at all, if it were not fo fnodiw 
Red, for the devife there, is to heirs male; which are words of 
limitation, whereas ijfue is properly a word of purchafe: And 
in Backhoufeand Wells it was faid, that if the words had beeri 
htirs male, the operation of law would have over- ruled the in- 
tention 
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tention — P<7«;.on Dev* 360. Let me conclude my obfervations 
upon Shelley's cafe, by obferving, that no judge nas gone be- 
yond the rule there laid down; the reafon of it has ceafed, and 
none are bound by it, but in cafes coming ftri&ly within it. 

The above view of the queftion embraces the two firft bran- 
ches of the claufe. 

The3dclafsofcafes furnifhesarule, as well eftablifhed as the 
one drawn from Shelley's cafe ; it is, that atuxprefs eftate for lifcy 
cannot be enlarged by words of implication, Bamfield and Poj>- 
ham 1 P. Wms* 54. This principle has never been controverts 
ed, and is recognized in the cafe of Ives vs Legge, 3 Durnf m 
and Ea/i 488; alfo in the cafe of Lethieullier and Tracy 3 /fik m 
784. Now, this is a different rule from that in Shelley's cafe ; not 
affected by it, and Is in point, to defeat all the arguments drawn 
from the third branch of the will. This rule, I faid was op- 
pofed by no cafe whatever; I ought to except that of Blackborne 
•and Edgley; but that cafe is not an authority as to this point, 
becaufe it is founded upon Sunday's cafe, which is not a devife 
of an exprtfs eftate for life. This leads to the confideration of the 

4th Clafs of cafes, which operates upon the rule laft mention- 
ed, ;in the fame manner, as the 2d clafs does upon that in Shel- 
ley's cafe, to wit, to corre& and explain it. And the principle 
refulting from the rule thus corre&ed is, that an eftate for life 
may be enlarged by words of implication, if the intention of the 
teftator manifeftly appearing, cannot otherwife be effectuated. 
Without this ftecejfity the eftate for life will not be encreafed^ 
but the, word fucb will.be fupplied. 

Under this view of the queftion it will be found, that we 
occupy the frrong ground which the appellant's counfel think 
they had fecured. For in a cafe coming within the rule in 
Shelley's cafe, the perfoh who would defeat the rule, muftfhew 
an intertion eppofed to it. And this would be our fituation, if 
the iflue male claimed by by an exprefs /imitation. But the li- 
mitation in this cafe arifing only by implication, we have the 
rule in Banafield and Popham on our fide, and the proof of an 
intention which cannot otherwife be effectuated than by en- 
larging the eftate for life, lies upon the appellant. It is not 
necefTary for us to (hew an intention to give an eftate for life; 
the appellants counfel muft (hew an intention fufficient to fub* 
vert the rule. 

This will ferve to introduce the following cafes, which will 
alfo contribute to exemplify the rule in Bamfield and Popham. 
The firft is the cafe> of the Attorney General vs Sutton, in 

which 
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\rhicb it was contended, that it was ths clear intent to give to 
all the iflue ; and fo it was. For 1 ft, a ftricT: fettlement was 
manifeftly intended, fince it is not to be fuppofed that the tefta- 
tor could have a preference to a 3d, more than to a 2d fon, and 
of courfe his flopping at the 2d fon, mult have been an unde- 
fined omiffion. 

2dly, The words of the will in that cafe too plainly fhew an 
ifltemian to give an eftate tail, to have admitted of a doubt: 
fee the note to the report of this cafe in the laft edition of P. 
Wms. 754. 

3<Jly, The remainder there, is to a charity, here to a fon. 

The fecond cafe is Langly and Baldwin, which is much relied 
upon. In this alfo it is to be obferved, lft, that there was a 
clear intention to provide for all the fons in Jlrift jettlemenU 
2d, The courfe of defcents is there preferved — in our cafe it is bro- 
ken. 3d, In that, the only mark of a contrary intention is the 
devifee being freed from impeachment of wafte; for that the claufe 
refpe&ing jointure proves nothing, has been \vell explained by 
Mr. Warden. 

4th, In that, the remainder over is to a ftranger, 

Thefe cafes only fhew, that where the intention is clear, and 
can only be fupported by enlarging the eftate for life, the court 
will do fo'y and this we concede. To give James then an eftate 
tail, it is abfolutely neceffary to prove, that the teftator meant 
to provide for the fon of a non-furviying fon* It is not fufficient 
tQ fey, that fuch a perfon would oiberwife be unprovided for y be- 
caufe, if this were all, it would be placing the proof of intenti- 
on upon us, who a,re.. fafe under the rule in Bamfield and Pop- , 
ham, unlefs an intention to give a larger eftate than for life is 
fliewn on the other fide. In JJamfield and Popham, the rule 
was not departed from, tho* a pofthumous fon might have been 
at/inherited under it, and this was an argument, much relied, 
upon m oppofition to the rule. 

So in Bkotborn and Edgley, tho* it was objected, that the 
adoption of the rule would prevent the fons and daughters from 
taking, yet the court would not for that reafon difpenfe with 
the rule. So the fame reafon was urged in Lethieullier and 
Tracy, to wit, the exclufion of a great grand-daughter ; yet 
the rule prevailed, In the cafe of Wyld and Lewis, 1 AtL 
432, cited in the cafe of Lethieullier and Tracy, an exprefs ef- 
tate for life was not devifed. So too in 2 Bac. 68, who cites 
Buj/ir. 63 — Dy. 171, the rule was fupported, tho* the heirs ge- 
neral might ha.vc been excluded. So the cafe of Doe vs Reafon, 
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cited in Doe vs Holme 3 Wils* 244, isprecifely appofite to the 

prefent, and anfwers all the obje£tiu>ns. 

It is not true then, that becaufe an inconvenience may hap- 
pen from the adoption of the rule, that therefore it (hall be diC 
pen fed with; but it is effentially necefiary to fhew an intention 
to provide for the (on of a non-furviving fon, growing cut of the 
willy for it is admitted that the implication muft be a necejfary 
one. '"■ " * '" " ' '' ; ••<.'■ - ; • % 

* llpcm the whole, thefe points feem to be eftablifhed. ifl, 
That the intention of tne teftator was to give an eftate for life— - 
the c'onllruftion co.uendel for, is to defeat that intention, - 

2Jly, There is ho evidence of ah intention to provide for the 
cafe which is fuppofed, and therefore no neceility to enlargcthe 
eftate o'fjames^ by implication. 

3ily, To do To, would defeat the intention in, another reG- 
pett. For if James took an eftate tail, to open arid let in the 
fons of a non-furviving fori, the eldeft would take by defcent, 
inexclufion of the others, tho* it was evidently the intention, 1 
that thole who took mould take 1 equally as purchafers^ and iri 
this refpeit, our cafe differs moft effentially from that of Lang- 
iy vs Baldwin, where the courfe of defcents was preferved 
throughout. A " *' ' * ""' '* 

1 The anfvver given to all our cafes is, that they are founded, 
'upon the power of tenants in tail in England to bar the right of. 
the ifiiie. But this is not the reafon, as the cafe of Lethieullier 
and Tracy proves; and befides, there were two ways' of barring 
eftares tali in this country whilft fuch eftates exifted; the one 
by a writ of ad quod damnum, and the other by application to 
the legislature. *•"'* 

v ' But if after all, intention is to be facrificed, and all the rules of. 
law deftroyed in order to let in the fon of a non-furviving fori; 
I can fee no reafon, why he might not take by purchafe as well 
as bv defcent, for ijfue male are properly words of purchafe. 
' Wickkam on the fame fide. It is agreed, that an eftate for 
life is given to James, but it is contended, that the' remainder 
unites with and enlarges it; and this do£tfine is bottomed upon 

the rule in Shellev's cafe. s *«••.•*.'> l •:■*■..•- <.--i 

# i > 

To this rule, we oppofe that in Bamfield and Popbam, which 

does more ceitainly defeat it, wherever the limitation Over isf^ 
not by an exprefs and di'edl devife to the heirs or ijfue. But I con- 
tend, that if the devife in this cafe had been directly td the iffue 
male of James, that the remainder conlu not upon the principle 
laid down in Shelley's cafe, unite witluhe eftate'for life. It is 
" ' ' "•■ ■*•*• "•••*' * ;>> admitted, ** 
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admitted, that this union can never take place, Mrherc the eftate 
for life and the remainder are of different natures; as if the one 
|>e a legale and the other a trufi eftate. Now in this cafe, the - 
inheritance after the death of James is devifed to Mufcoe in- 
trufi, and confequently, the cejlui que truft would have been * 
entitled before the ftatute of ufes to a merely equitable intereft. 
Is this a cafe within the operation of the ftatute? I contend that • 
it is not, becaufe that ftatute only vefts the legal eftate in him, 
who is entitled to the ufe or equitable eftate, which can only 
he effected, "when there is a perfon in ejje in whom the ufe re- 
Tides, 1 Rep. 116. l£ut in this cafe there never was fuch a per- 
fon in being, James having never had any male iflue; and con- 
sequently, the legi'l eftate vyhich continued in the truftee until 
James fliould have fuch jfiue, never was executed by the ftatute, 
and therefore, the limitation to the male ifliie, never could in- 
corporate with the life eftate veiled in James. It is equally ne- 
ce/Tary to produce this union, that the two eftates fliould pafs 
by the feme conveyance. : But in this cafe, James took under 
the willy and the male i/Jue, (if there had been fuch,) under the 
operation efthe ftatute of ufes. The only way by which James 
can take an eitate tail, is by uniting the eftate given by impli- 
cation in tlie third branch of the claufe, with the eftate for life 
given to him iii the jirft.' But if this union cannot take place 
from the different natures of the two eftates, the certain confe- 
queiice is, that he never had a greater eftate than for life. If I 
am correct in this argument, there is an end of the caufe. 

The eftate for life ran only be enlarged by implication to. fa- 
vor the intention of the teftator. ' But an implication to deftroy 
the intention is an abfurdity in terms. ' That the teftator well 
J knew the difference between an eftate for life and an entail, is 
proved by the verv claufe under consideration, where he gives 
an intermediate eftate in fee to a truftee, which could only have 
been for the purpofe of preventing the union of the two eftates, 
and to'prefcrve that which he knew was contingent. 

The teftator could not by ft ronger language have exprelTed 
his will not to give an ^<\te tail to his funs and grandfons. The 
many circumftaiices to prove this intention, which have been 
mentioned by the counfel who have preceded me, one would 
fuppofe werejfuflicieht'. '" But there is another. There are feveral 
devifees, to each or whom he gives an eftate for life; then to 
the i (lue. But how? In fucce/fon^ as eftates of inheritance 
rauft go? No. But it was certainly his intention, that the ijjue 
itrtU ihould take in the fame maimer as ihtfons did, and it is 
h§ " k '* *•" " ...-••- admitted 
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a Imltted that they took as purchafers, becaufe they did not take 
infucceffun. If ihe/i, James is conftrued to takeaneftate taiJ* 
the iiluc male would have taken in a way not intended by the 
teft.uor. This then forms the flriking difference between the 
prcfent cafe, and all thofe which have been relied upon by the 
appellant's counfel. in King vs Melling, there is no interven- 
ing eftate changing the court e of defcents. The Attorney Ge- 
neral vs. Sutton was reverfed in the Houfc of Lords. But* ad- 
mitting its authority, the line $f fucceffion was there preferved, 
and therefore the conftruclion put upon the implicative branch 
of the devife went with the intention. The fame obfervation 
applies to Langly and Baldwin, and Dodfon w Grew and others, 
1 Wils. 322. This laft cafe proves the principle which govern- 
ed all the others, to wit, that the iflue were intended to take 
in fucceffion) which they could not do, if they took as purchaf- 
e>s. But here they were intended to taj^e altogether ^ which 
they cannnot do, if they take by defcent, 

It is contended, that Mufcoe could not take fo long as James 
had iflue male living ; and that the only way by which the fbn 
of a non-furviving Ton could take, was by defcent from the fa- 
ther. It is evident that the teftator never contemplate} fuch an e- 
vent, and therefore he could not mean to provide for it, But if he 
did intend that all the iftue male fhould take, it was equally his 
intenii m that tl.ey fhould take all together y which they cou.ld not 
do, if the conftrudtion contended for be correct. Coujd a 
grand/on of James have takvn equally with the fons of James? 
Surely not; but the fons would have taken the whole, and left 
to their nephews a paltry remnant after the expiration of an ef- 
tate tail. We have ken that th? leaving of a pofjlhumous fon 
unprovided for, does not afford a reafon for giving an eftate tail 
by implication, where only an eftate for life was intended, and 
yet this is an event as probable as that now fuppofed. 

The laft branch plainly refers to the children before mention- 
ed, tha^t is, to furviving fons; and the court will not ftretch the 
meaning of it to ifsue generally, unlefs induced thereto, for the 
purpofe of complying with the teftator*s intention, which \ 
have endeavored to (hew would be defeated by fuch a conft ruc- 
tion. The word but is plainly a word of reference to what had 
gone before ; and that heirs general may by reference to preceed- 
ing words be conftrued to mean heirs male y is proven by the 
cafes read from 2 Bac. 68. So that the court will in this cafe 
take the whole claufe together, and correct the laft branch by the 
fecond, fo as to mean, tc if James die without male children, 
furviving," &c. " fo 
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In pany of the devifes, the remainder is limited immediately 
over. For inftance, the land devifed to his grandfon Auguf- 
tine is " to him for life, remainder to James, in truft for the ufe 
of the fons of Auguftine who (hall furvive him in tail male equal- 
ly to be divided, remainder to all the fons ofhisgrandfons Francis 
and Harry, who fhall furvive them in tail male equally, &c. remain* 
der to his fon James and his heirs fer ever" Now is it probable, 
that the teftator meant to provide for the iflue male generally In 
fome cafes, and to exclude them in othen ? The whole will fhould 
be taken together, and the fame intention be prefumed through- 
out; for it feldom happens, that the fame idea is by the fame 
perfon, and in the fame inftrument always exprefied in the fame, 
words. We here find the teftator feme times ufing the words, 
" for want of heirs"— " heirs male" " in default of iffue male'* 
he. < 

But fuppofe that a devife to the ifiue male generally of James, 
muft neceflarily be implied. May they not take as purchafers? 
It is aflumed as a point given up, that they could not ; and yet 
I can fee no reafon, why they mould not, if it be fo intended. 

Even heirs, eo nomine^ muft take as purchafers, if they take 
otherwife than in the quality of heirs; and the ifiue male in this 
cafe cannot take at all, confidently with the intention of the 
teftator, unlefs they take by purchafe, for otherwife, they 
would come in by Jucceffton^ and not altogether y which would 
contravene the intention. 

Upon the whole, I think there is no principle which will 
bear the appellants out, in cpntending that James took an eftate 
tail. 

Marshall in reply. The fingle queftion in this caufe is, 
did James Garnett take an eftate for life, or an eftate tail? I 
ftall attempt to maintain the ground which Mr. Campbell has 
taken, though I fhall not percifely follow him in the mode of 
oifcuffing the fubjeft. I fhall contend, 

ift, That upon authority, the male ifliie of thenon-furviving 
fons of James muft take before Mufcoe. 

adly, That according to the intention of the teftator, they 
muft take before him. 

3dly, That they muft take by defcent, and cannot take by 
purchafe. 

4thjy, That if they take by defcent, the eftate muft be in the 
anceftor, and therefore that James took an eftate tail. 

ift, It is a rule fupported by a connected train of authorities, 
that wherever in a will devifing a legal eftate, a remainder over 

is 
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is to take effect on the failure of ifTue of a particular devifee, or 
on failure of male iflue,. that fuch iflue muft take in infiniturri 
by the implicative devife; before thb remainder man, linlefs 
there be ftrong circumftarices to take the cafe but of the rule. 
To prove this rule, I cite Robinfoh's cafe mentioned by Ld. 
iiak in King and Melling", t Vint. 2 jo— Gi#. Dev. 38, 39— 
£j Ca. Ab. 185 — Langlyand Baldwin. Attorney General v$ 
Sutton. Robinfon and Robinfon; 1 Burr. $8. To this rule, 
I admit there are exceptions, within none of which can the pre- 
ferit cafe be brought, and, within forne one of therri, all the cafes 
cited againft us are to be 'found. , 

A principle indeed has been urged^ which if true in the lati- 
tude contended for, would embrace our cafe. It is, that art 
exprefs eftate for life cannot be enlarged by implication. In the 
extent it is laid in the books, I deny.^the principle to be law. 
Bamfield and Popham, a note in 3d Durrif. and Eaft 488, and % 
Bac. 68, are cited in tupport of it. It is alfo laid down iri 
Humberfon and Humberfon, whicfi is decided upon the.au thori- 
ty of Bamfield and Popham^ and muft therefore ftand or fall 
with it. In Bamfield and Popharhj allthejom and their iffue are 
provided for: The only argument in favour of enlarging the* 
eftate for life was, that a pofturrius fon might be difmherited; 
unlefs the anceftor took an eftate tail. It is not certain that ih& 
argument was applicable to the cafe, for even admitting that 
before the 10th and 1 ith of William and Mary, a pofthumouS 
fon could not have taken, it is certain, that the cafe 
was provided for by that itatute. This cafe was decided 
fubfequent to the making of that ftatute, and we are not inform- 
ed whether the teftator died before or after it. But indepen- 
dent of this objection, I contend that that cafe is not law^ and 
would fliortly after have been otherwife decided. It is admitted; 
that the teftator did not intend to exclude a pofthumous fon, and 
yet, the conftru&ion there put upon the will, was againft the inten- 
tion, upon the authority of the legal principle, that an exprefs eftate 
for life cannot be enlarged by implication. The principle as 
there laid down is totally unqualified and unreftrained, fo that it 
would prevail againft the cleareft intention. The principle is 
exploded by all fubfequent adjudications, and not attempted to be 
maintained by thofe which notice it. It is denied in the cafe of 
Blackborne and Edgley. I admit that Sunday's cafe does hot 
fupport the principle for which it is there cited-, but furely the 
cafes which t have before mentioned, do moft conclusively 
over-rule the folitar.y cafe of Bamfield and Popham. The de- 

cifton 
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cffioh bii the rafe fr6m Durhf. add Eaft turned upon the *or<fe 
of limitation ivhich ire fuperadded, and is befides, amere*£//#f 
&Gtum, unrieceflarily fkted. But above all, I rely upon, the 
decifion of this court in the cafe of Sherii)er pt Shermer (.ante 
1&6) as over-ruling this principled 

Having cleared the caufe of this rule To much relied upon, I 
proceed to ftate the exceptions to the principle I am contending 
for. 

The firft is, where the Whole ifltie is provided for by the in- 
tervening claufe. For in fuch a cafe, it would be unneceflary, 
and therefore abfurd to create an implication for the purpofe of 
providing for thofe who took by an exprefs devife; 

The fecond is* where a plain intention appears to ekclude fuch 
hTue. Within this exception is the cafe of lilacfcborn and Edg-- 
ley, for the teftatdr having declared an intention to provide for 
bis naihe* it would have been a man lie ft violation of his willj to 
Create an implication which fhould let in the females, who were 
clearly meant to be excluded. The third exception is where 
words of limitation are fuperadded, ib *s tp render the $rft 
Word iffiue defcripti ve of the perfon, and yet the iflue in irfinitwh 
fnay take by force of the fubfequent limitation* Or where there 
are other words annefced, making it merely defer iptive of thd 
perfon. iJnder this exception* is to be ranked the cafes cited 
from Moor J93— % IVih. I44 — 3 Durnf. and Eaft 484. Lyle 
and Gray. Long and Lamming 1 Burr, n 00. The reaftwi 
of the nrft member of this exception is obvious. Mir/' cannot 
be at the fame time a word of purchafe, and a wprd of limitation* 
If it be the former, Onlyalifeeftatepafles, as it merely defcribes 
the perfon of the nrft taker J where it is fhe latter, the ifluc* 
take in infinitum. 

Now if words of Inheritance be iuperadded, the; ytord iffue 
may be taken as defcriptive of the perfon, and the fuMequent It 
mltation will carry the eftate to the heirs of the firft taker; fo 
that all the UTue muft be fpent before the remainder-roan carl 
take. It is s^lfo evidence of intention, that the iffue fhould take* 
bjr pujebafe* This diftinftion was taken in Loddlngton and 
Kyme and has ever fince been regarded; 

The 4th exception conprehends tb* ca(es of trttfts. For /where 
application is neceftary to be made to a Court of Chancery* ih'afc 
court will fo mould tliecOnVeyanceA as that the legal conftnt&i* 
on upon thewords of it, fliall* in tevorof the intention* <be difi. 
front from what it would have been, if a legal effete had been 
oin^ally conveyed. Upon this principle was Bagihaw and 
* D Spencer 
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•S^erfcef (tedded* I might go further, and fay, that this cafe is 
*h6t eafity to be reconciled with foregoing cafes, or with Garth 
and Bakhvin afterwaftis decided by the fame judge. See Jones 
vs Morgan, « Brow* £h. Rep. 206. But it is not neceflary to 
impeach that cafe, fince the principle upon which the decifion 
-was made, is inapplicable to this. 

T This cafe comes not within any of the exceptions. For ift:, 
all the ifliie are not provided for, but on the contrary, the fons 
•of fldn-furviring ions would be difmherited, unlefs prote&ed by 
*he implicative devife. 2d, They are not intended to be ex* 
iduded. 3d, There are no words of inheritance grafted upon 
the limitation, nof are there any words defcriptive of the perfon* 
:4th, Nor is it the cafe of a trufh 

Second point. It is always prefuriiable, that the iflue in infini* 
turn are intended to take before the remainder-man, where the 
limitation in remainder, depends on the failure of the ifliie of the 
iirft devifce. In this cafe, Mufcoe Garnett is to take ; but at 
what time? When James fhall die without iflue male. Can he 
then take fooner? The dying of James without male iflue, is 
like a condition precedent. The conftru&ion contended for is 
the fame, as it v>ould have been, had the words " but if James 
ftajl die without ifliie male" been omitted : Why rejeft them ? 
They are operative, there is abundant ufe for them, and they 
have a known, Jegal fignification. Such words then are never to 
4>e reje&ed. This can only be the fate of fuch, as are fenfelefs 
or repugnant. The intention to provide for the fons of non- 
farviving fons, is further proved from the deyift to the furviving 
fons being in tail* for if tbty had been alone the obje&s of the 
teftator's bounty, it would have been more beneficial 7 to them 
to have had a fee Ample, and tho he might prefer the furviving 
fons to grandfons, it is not eafy to aflign a reafon for preferring 
the fons of furviving font, to Mufcoe, and yet preferring Mud 
coe to the fons of non furviving font* It is alfo material, that 
the property isriiftributed in tail male amongft families; each 
fon and grandfon, being confidered as the head of that femily. 
It is reasonable to fuppofe an intention, that the property fhould 
remain in the refpe&ive families to which it was affigned, fo 
long as there were any male iflue to take it. 

The counfel on the other fide have labored to prove, rather 
that James was intended to take an eftate for life, than that the 
teftator did not intend to prefer all the male ifliie of James to 
Mufcoe. The former we concede. I believe in all the con- 
troverted cafes upon this fubjed, the teftator meant to give an 

.. , eftate 
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djate for life; but there 2s no incompatability of intention, be- 
tween giving James an eftate for life, and preferring all his male 
iffue to Mufcoe. The intention to provide for all the male iffue. 
is equally clear, and muft over-rule the other intention. This* 
is clearly ftated in Hargr. law tra&s 503. 2 Wih* 322. Brew. 
Chan. Rep. 220- _ 

It is contended, that the provifion for dower, is an unanswer- 
able proof of the intention, to give only an eftate for life. Butt 
does it fliew an intention to exclude the male iffue? A claufe a- 
gainft impeachment of wafte is not lefs ftrong. : 

Obj. , That here are truftees to preferye contingent remainder s. 

Anf. Theufe of the truftee is not declared to be for this pur-, 
pofe, and therefore nothing as to intention is eftablifhed by it. 
Befides, the truftee might have been neceflary to preferve the 
contingent remainder to the jurviving Jons* Lewis Bowie's cafe- 
cited in Fearne 28. 

Obj. " intended to provide for the fons of 

non-fur vi jld not have given a remote remain- 

der after n eftate tail. - . 

Anf. 3 rviving fon, then the male iffueof a 

non-furv; [lately provided for. If the fons had 

all furviv nale iffue of James would have been 

provided ived, and others died leaving n)ale> 

iffue, th* is are preferred, but the male iffue of, 

the non-1 preferred to the remainder man. 

Obj. ' word of reference. 

Anf. ) ;d to mean the feme 2s and ; in othet 1 , 

devifes, c d, obvioufly with the fame intention. * 

Obj, * irviving fons are certainly improvid- 

ej for in will. 

^nf. ' 5 not varied in the dey ifes tq his (ons^ 

and I do vifes to his grandfons, can any more 

reftrain f: ban the lattejr can enlarge the for- 

mer. ' 

The c__ ,_ / General vs Sutton, is fajdtobe in- 
applicable, becaufe in that, tjie will plainly meant to pafsanef-. 
fctfe tail. The words of the will in that cafe, to wit: that on 
a certain event, ^ the eftate he had given to Thomas and the 
hfirs of his body fhould be void," were not relied upon in male 
ing the decifion of the court, no^ are they mentioned by the 
counfel. But a tfuft and a legal eftate werp deviled by the fame _ 
wools, and the devifee was adjudged to tak;e an eftate tail in the 
'?gw eftate, and ojily an citate for life in the truft. If the words . 

xel^4 
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relied upon bad evidenced an intention to give an eftate tail, that 
;ntention would have controuled the truft, as well as the legal 
eftate. Of courfe, the ground of* that decifion muft have been 
that wliich was contended for, to wit, that all the iflue were 
not provided for. Neither was the decifion influenced by the. 
remainder being limited to a charity; for it was admitted, that 
fuch limitations are favored^ Tho- the plea was over-rul^l u\ 
the Houfe of Lords^ yet the principle was eftablifhed* 

Many other objections arc made to the application of Langly 
*nd Baldwin. 

In that cafe, as in this, there is an exprefs eftate foe life giv- 
en ; an eftate tail to the fqns, and the remainder was to take 
effeel: on the failure of iflue. In what do they differ? Tho the 
fons in this cafe do not take by (ucceflion as in that, yet no pre- 
ference to the" remainder-man can therefore be inferred. The 
intention to provide, for all the male iflue is as clear, as that the 
fons (hould take in a particular mode, and ought therefore to be 
cffe&uated. It is not more unlikely m this cafe, that the tefta- 
tor (hould mean to prefer the fons of furyivlng fons to the re- 
mainder-man, and not the fons of non-furvivifigfqns alfo, than 
in that cafe, that he fhould prefer a 6th to a jifrfonj both were 
equally unknown to the teftator. ' £uf the grfaund. of that deci- 
sion, was obvioufly the principle we* arc contending for, to wit: 
that all the iflue not being provided for by tty **P r *ft devife^ 
tfcere was an ufe to be made of the impfyqtitfe hr%n$h °f 'he claufe; 

Third point. This is bottomed upon the rule in Shelly's 
cafe, which has never, been denied, and ift admitted in the cafe 
of Jones y/. Morgan. The reafon of the rule is*, 'that jf the 
heir do not b^e by tfefcent, he can only tak£ an eftate for life* 
for taking by jiurchafe, he only, and not his pofteiity is deferred: 
This principle is ftated very clearly in Shaw and Weigh ' For{ 
tefc. 74, 78, that where the wprd iflue is nomeh colie£tivum y they 
muft take by defcent, and that in all cafes where the/ take bv 
purcha/e, it is nomenfmgulare, and the iflue without further li- 
mitation can only take an eftate for life. In our cafe, the word 
is nomeh colleftivum ;' it muft mean all the male if/uc y or elfe the 
iflue of that' iflue could not take, and the remainder would veft 
before a failure of i (fie, tho by the exprefs words of the will* 
it is to be poftponed until a failure of iiTue takes place. The 
cafe from 3d Atk. 784 is not in point, becaufe'the limitation tf> 
fhe iflue is reftrained to ifjue living at the death of the tejibtor. 

In Jyong and Lamming, the heirs are fo'defcribed, as to len- 
der "it impeiEble for them to take by defcent;; it would have ren> 
Cv '*•'♦ ' ■ < ' ' - dered ' 
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<fered the devife totally void, and there arc alfo words of inheri- 
tance fuperadded. 

It is obje&ed, thaf the fons Qf non r furvivin{r fpns muft accor- 
ding to the intention of the teftator take equally. But I con- 
ceive, this would gcj to defeat the intention, and could not be 
extnt&ed out of the will, but by inferting limitations not in 
the will, and rercSiing thofe that are. 

4th point. The principle of this point is founded on Shel- 
ley's cafe^ and is obvious. An pftate cannot defcend from an 
anceftor, unlefs it were firft in him, and though James was in- 
tended to take an eftate for life, yet his male ifluc were alfo 
intended to take, and if they can do fo only by enlarging the ef- 
tate of James, the particular muft yield to the general \ the lefs 
material, to the more important intention. The mode of taking, 
muft be facrificed to the more folid object of enabling them to 
take at all. 

If \ am right ip thefe points, then it is plain, that James 
took an eftate tail, wh'ich was turned into an eftate in fee by 
the a& c»f 1776, and of CQurfe, that the appellants are entitled to 
fccc»ver. 

The PRESIPENT obferyed to Mr. Marfhall. that he had 
not noticed ait argument of fylr. ^Yickham's, which ftated an 
pHjectioii to the union of {he two eftates in James ; to wit: 
that the one was a legale the other a try ft eftate not executed* 

Mr. Marshall. The fadt as ftated by Mr. Wickham is 
not admitted,' and if admitted, cannot 1 think be material. 
The devife to the truftees is for furviving fons, and may, or may 
not extend to the iffue. If it do not extend to the implicative 
devifq, then the fa<3 i§ not as it is ftated ? aiid there exifts no 
difficulty m the* cafe. 

But admit that it dp not extend to it. De«'ifes of eftates ex- 
ecuted by Ynq ftatute are, (fo far, as I have yet djfeerned,^ affi- 
milated in every refpe& to a devife of a plain legal eftate at com- 
mon law. The, devife under the ftatute would execute in the 
fame p'erfon, an$ take effect beneficially to th$ devifee, precifely 
at the fame time, with a devife, of a legal eftate at common Jaw. 
I have leen no cafe determined on this diftincrion, and yet fuch 
would naturally occur.' ' For if the ftatute in this cafe will not 
execute the ufe in t?ie anceftor, until the iffue come in tfje, nei- 
ther wou|il it have executed it, if the devife had been to truftees 
for the ufe of James, 4 remainder to the fame truftees for the ufe 
oflfceifluej for the firft'devifee being hi ejje^ no legal eftate 
whatever with refpeft to him is in the trufl.ee, and it is in law 

......... Juft 
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in ft the lame, as if the devife had been immediate to James, 
Yet in fuch cafes, the eftates have been united^ and therefore, 
the difficulty ftated to the union in this cafe cannot be a fofid 
one. The cafe in 2 IVils. 322* is a devife immediately to the 
firft devifee, with remainder to the ufe of the iffue, and there 
we find, that the two eftates incorporated, and vefted an eftate 
tail in the firft taker. 

The PRESIDENT delivered the opinion of the court. 

The material parts of the agreed cafe are, that James Gar- 
nett by will, deviled the eftate in queftion to his fon James for 
life* remainder to his fori Mufcoe in fee, in truft, for the 
ufe of the firft and every other fon of James who fhould furvive 
him in tail male, equally to be divided; but if James fhould die 
without iftue male, then he gave the land to Mufcoe for life, 
with like remainders to his firft and every other fon who fhould 
furvive him in tail male, equally to be divided; but if Mufcoe 
fljould die without iflue male, then in truft for three grandfons 
aqd their furviving fons, in tail male, equally to J)e divided, 
remainder to his fon Mufcoe in fee, 

After having difpofed of his flaves and other property to his chilr 
dren and grandchildren by the different claufes of his will, he 
declares, that their refpedtive wives fhould be entitled fodQ;ver f 
The teftatordied before the year 1776, 

James furvived that period, never having had a fon, but 
leaving a daughter his heir at law, under whom the appellants 
claim, infilling that James took an eftate tail, under the will? 
which by the ad"): of J776 was turned into a fee fimple, which 
defcended to his heir. 

The appellee contends, that James took an eftate for life on-r 
ly, on which the a£r. did not operate, and that the contingent 
reminders limited upon that eftate, bejng at an end, the re- 
mainder to him is become vefted in pofleffion. 

The conclufion of each party is right, from his premifes, and 
brings us to the queftion, which of thofe elates James took; 
^whether for life or in tail? 

Upon the face of the will itfelf, difficulties arife, what wa$ 
the tcftatoi's intention. A* ufual therefore, authorities are pro-* 
duced, for the purpofe of illuftrating, or of controuling it j mul- 
tifarious indeed, but jn general unfetisfa&ory ; containing rules 
of conftru&ion, as well as principles and reafqning frorn them 
by different judges, in many cafes qbfcqre and contradictory. 

In bringing thefe into review, the gentlemen of the bar oqf 
both iides, have ably difcharged their duty, in giving the court 
full information on this complicated fubje<5|t That 
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That the teftator's intention is to be the general rule of cdri- 
ftru&ion, was laid down foon after the ftatute of wills. It has 
never been contradicted, but is amplified, rather than reft rained 
in all fubfequent inftances. 

The exception to this rule, " that he (hall not be allowed to 
"controul or change fettled principles of law, as eftabliihed by 
" the judges/' feems to be as fixed as the rule. itfelf. 

But another exception, that the intention fhall not interfere 
with the eftablifhed rules of conftrucllon, which judge Black- 
ftone ftates, as of a flexible nature, has produced in its applica- 
tion, a variety of reafons and decisions, which I am net able to 
reconcile, and therefore am inclined, as I always have been, to 
look to the will itfelf, and not to thofe unfettled rules of con- 
ftru&ion. 

That the teftator intended to devife an eftate for life to James, 
could not be made more manifeft than frpm the will itfelf, if 
confirmed by one from the dead, even if that were the tettatov 
himfelf. 

But if a fubfequent part of the will fhews a manifeft intenti- 
on, tho* not fo ftrongly exprefsed, to provide for all the male 
iffue of James, and both intentions cannot ftand, that of the 
devife for life muft yield to the other, which is fuppofed to be 
moft important in the teftator's mind. 

Cafes may be claffed into thofe, where the conflict of intenti- 
on arifes from txpre, r s devijes in the will, and thofe, where they 
are to be implied from what is exprefled. To the flrft fort, the 
cafe of King vs Melling applies. A devife to A for life, re- 
mainder to the iffue of his body by a fecond wife, remainder over; 
A, was adjudged to take an eftate jn tail, as the only means of 
providing for the iffue, who could not take as purchafens, not 
being in efle, and could only take through the anceftor 5 and for 
that purpofe, the eftate for life was turned into an inheritance 
according to the rule in Shelley's cafe. This cafe is constantly 
referred to, in moft, if not in all fubfequent cafes, and its princi- 
ple, as well as its authority is no where denied. 

In queftions of this fort, it has been thought a circumftance 
of considerable weight, that iffue muft be taken as a word of li- 

] mitation, where no words of inheritance are fuperadded in the de- 
vife, becaufe in fuch a cafe, if the iffue take by purchafe, they 

I would only take an eftate for life. From hence a diftinftion 

I has arifen, that where words of inheritance have been fuperad- 
ded in the devife to the ifliie, the iffue has been adjudged to take 
by purchafe, fo as not to enlarge the eftate of the anceftor ; and 

; :lu> 
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this was Arcner's cafe; I Cooke 66, and in feveral cafes fince* 
But in others, it ha9 beeii decided not to have produced that effefi, 
and the point has been determined upon another cii-cumftance^ 
to wit : that of the iffue being in effe at the death of the teftator^ 
of of the tenant for life$ or ifrUHtri a reafonable time after ; a$ 
in the cafe of a devife to the Heirfc of I. £^ who is living. And 
under this diftin&ion;, the parties have rightly, agreed, that 
the devife to the furviving foris did hot enlarge the eftate for life' 
in James, firice the furviving fons not only might, but rriiift 
take as purchafers, being to take, not in fuccejjtca^ But as tenants 
in common. 1"he part of each ftn would defcend to his maid 
iffue, which would thereafter go in lucceffion in tail male to the 
eldeft fon, and would not, (as the appellee*s cdtinfel fuppofed,)' 
continue to go in common to all future fenerations. So far 
then* the eftate for life is preferved* being confident with the 
other intention to provide for furviving fons. t • 

Bdt the difficulty refults from the teftator's being lufttofed to 
have devifed the land to his male iffue, upon the contingency of 
his having no furviving fons, which it is faid,. he mapifeftly in- 
tended, from having given over the eftate to Mufcoe, upon 
the death of James without male iffue-, thereby (hewing that 
he did not intend Mufcoe to take the land, fo long as there J 
were any male defcendants of James. We come therefore to 
the fecond clafs of conflicting intentions, not colle£ed from 
exprefs devifes to the iffue, but to be implied from wh^t is ex- 
prefled, on which fubjeft, there are a number of cafes, the de- 
ciiions in which are extremely various, and fometiines coh^ 
tradi&ory. But the moft prevailing rule feems td be, that an 
exprefs devife for life, is not to be changed into an eftate of inhe- 
ritance by implication unlefs*thac implication be a neceffary one, 
becaufe the tettator's intention to be colle&ed from the whole 
will, cannot otherwife be effe&uated. To take up the preient 
cafe on this rule. If there beany apparent intention to provide 
for the iffue male of James, in cafe there were no furviving foris^ 
or in cafe their male iffue fliould fail, it is evident* fuch 
provifion, (if the cafe happened) could no otherwife takeeffe<St* 
than by a defcent from James, and by that means changing his 
eftate for life into an eftate tail, thereby producing that fort of 
neceflity-* which will admit a devife even by implication to con- 
troul an exprefs devife. 

The cafe furnifhed by the will, of a chafrn between the pro*. 
vifions for part of the iffue of James, and the limitation over 
vpon the failure of his whole male ijfue % though uncommon* is. 

not 
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not new. The cafe of Langly vs Baldwin, feems to apply di- 
rectly to it. There, the teftator gave to his grandfon an eitate for 
life, without .impeachment of wafte, and with power to maki 
a jointure to his wife for life, and after his death, devifed to his 
fix fons, one after another, in tail, and made provifion for no other 
ions ; but added, that if his grandfon fhould die without iflue 
male, the eftate ihould go over. It was adjudged, that from 
the exprefs limitation over, the teftator intended to provide for 
all the ifiiie male of his grandfon, ajtho' they fbould not be one 
of the fix; aud as that could not be effe&ed any other way 
than by defcent from the grandfon, the court adjudged him to 
take an eftate tail, tho* cxprefsly given for life. 

The fame thing was done in the cafe of the Attorney Gene- 
ral vs Sutton, wherfe a provifion was made for two fons only of 
the tenant for life, with a limitation over upon his dying without 
iflue male of his body. Here then are two according decifionS, 
which apply to the cafe at bar in terms, and in principle, and if 
not contradicted, muft be considered as fixing a rule of proper- 
ty. The cafe of Popham and Bam field is produced in oppofition 
to thofe I have juft mentioned. That was a dzviie to Popham 
for life, remainder to his £rft &c. fon fucceffively in tail male, 
and for want of i/Tue male of Popham, remainder over. 

An attempt was made to bring this to the former cafes, by 
fuppofing that there was a chafm between the provifion for 
the fons, and the limitation over, and this could only happen, 
and njight; happen in the cafe of a pcfthumous fon, who it was 
faid could not take under the provision. Whether he could or could 
not is immaterial. The anfvver which the court gave was, 
that though it might have been intended that fuch pofthumous 
t»n ihould take, yet th^ teftator was herein mittaken as to th,e 
law, or he might not confider of it, being a remote mifchief or 
contingency, and therefore fuppofing he had made provifion 
for all the ions of the tenant for life, his intention might be 
complied with, without enlarging the efhite for life, and both 
intentions might be preferved. Without taking notice, that 
this cafe, being produced afterwards in the cafe of Blackborn 
vs Edgley, the court is faid to have exploded the notipn, that 
words of implication mould not turn an exprefs eftate for life 
into an eftate tail, I obferve, that the cafe in principle does not 
contradict the former cafes, being unlike them in this, that in that 
all the fons ar^ provided for.tThis curious cafe may happen ; MuC 
coeGarnett takes this eftate in remainder, as well as all the lands 
devifed immediately to himfelf, in the fame manner as James did; 
'*"••- E ' if 
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if he has fcvcral fons» and they Ihould m^rry, it may 
happen, that all of them may die in his life time, and fome, if 
not all of them leave fons, and his whole eftate may go over in 
remainder from his grandfons, upon the principle he now con* 
tends for, that an implied remainder to the male iflue {hall not 
be admitted. This poffibility, gives a ftriking proof of the im- 
propriety of departing from eftablifhcd rules of conftruftion. 

An obje&ion is then made, that the intervening bequeft to the 
furviving fons, between the devife for life, and that to the iflue 
hy implication, prevents the union of the two laft mentioned 
devifes. The rule in Shelley's cafe enlarges the eftate for life, 
into an inheritance, where the devife to the heirs or iflue is me- 
diate or immediate; the former defcribes the cafe of the prefent 
devifes. In Fearne on contingent remainders 35, it is faid, 
that the only difference between the limitation being mediate 
or immediate is, that in the latter cafe, the tenant for life takes 
an eftate tail in poJfeJJi$^ y and in the former, he takes the eftate 
tail in remainder, dependant upon the determination of the in- 
termediate e/late. So that this objection feems to have no weight. 

Another point made was, that under the implied limitation to 
the male ifTue, they might take as purchafers, fmce they were 
to take not in fucceffion in tail, but as tenants in common, in 
the fame manner as the furviving fons were to take. This ha* 
been mentioned before, not to have been the teftator's intention, 
or if it had, it was controuled by pne of the rules of law, ftat- 
ed to be inflexible, to wit : that a teftator could not make his 
land depend to all his fons, inftead of the eldeft. So that upon 
the whole, it feems to me, that if there were nothing more in 
this cafe, that the point which has been noticed, the court 
would be compelled to adjudge, that James tool an eftate " tail 
in remainder, expe&ant upon the determination of the eftate tail 
to the furviving fons. But tho* [am well fatisfied in this opini- 
on, fome of the other judges doubt about it, and we thought it 
uinneceflary to decide that point, fmce admitting that James took 
fuch an eftate tail in remainder, we are all of opinion agairift 
the appellant upon tworemainmg points. 

The firft depends upon the devife to the truftee. The truft 
Commences at the death of James, fo as not to include the eftate 
for life devifed to him j <it comprehends the contingent remain- 
ders to the furviving fons and to their male ifTue, and the im- 
plied remainder to the male iflue of James. Perhtp* it goes far- 
ther, and extends to all the fubfequent remainders, fince after 
the eftate for life to Mufcoe, a further truftis declared, without 

naming 
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naming a new truftee, or without % devife to fucH new trut 
tee. The legal cftate in fee therefore, in truft for the fTirviv- 
ing fans in tail male, interpofes between the eftate for life of 
James, and the implied remainder to his male ifTue, which is 
fuppofed to enlarge the former into an eftate tail. 

To admit that effeA, and to defcribe the whole intereft which 
James took in the lands; he was tenant for life id pofleflion, 
with remainder in tail male expe&ant upon the determination 
of the eftate tail devifed to bis furviving ions. And we come to 
eonfider, what operation the ftatute ot ufes will have on this 
eftate u richer the devife to the truftee. 

The ftatute gives the legal eftate to him that hath the ufe, 
fo that there muft be an ufe, before the ftatute can operate 
upon it. 

In Powell on Devifes 283, it is faid, that as to perfons ine£e % the 
legal eftate is executed immediately, and as to perfons not in ejje y it 
Vcfts immediately upon their coming into being if they come in good 
time, otherwife, it goes over to the next remainder man. To apply 
this. Here was a. truft for furviving fons, and for male iflue not in 
tjftt and who never came intobeing^ it being ftated, that James never 
had a fon in whom either ufe could veft. The gqcd time therefore, 
fcrthemto come int$ ejjff 9 was expired at the death of James, 
and the eftate either remained iii Mtffcoe as the truftee, (the 
truft not being executed by the ftatute, but remaining at com* 
mon law,} or the eftate paiTed over to him as the next remain* 
der-man, either of which defeats the appellant's title, 

But then a queftion arifes upon the a& of 177&, whether this 
was fuch an eftate tail in James, as was by the a& turned into/ 
a fee flmple. 

The a& operates upon all eftate? tail in po{Te#ipn, and thofe 
in reverfion or remainder, after the determination of an eftatg 
for life, or lives, or ef any lejfer eftate. James's eftate has been 
Cefcribed as an eftate tail in remainder, after the determination 
of a preceding ejlate tail. \t was therefore a greater eftate than 
for tije or lives, and confequently not within the operation of the 
a&, ib as to defeat the remainder to Mufcoe, now to take effefl:, 
as there are neither furviving fohs, nor male iflue in his way. 

So that upon thefe two grounds to wit, ift, that the eftate at 
jaw remained in the truftee for want of a perfon coming into eflh 
in whom the ufe Could veft, or when that evjpnt Vfzs become 
impoffible, pa;fled over to Mufcoe as the next remainder-man, 
anj firft ctjlui yve ufe in efje* 

*%* 
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' 2dly, That James being feized of an eftate tail in remainder, 
after the determination of a prior eftate tail, is not fuch a tenant 
in tail, whofe eftate is to be changed into a fee Ample, by the 
a& of Affembly of 1776. 

The law therefore is in favor 6f the appellee, and the judge- 
ment of the Diftrift Court is to be 

affirmed, . 



RICHARDS again/l HOOME; 

THIS was an appeaLfrom theDinVift Court of Fredericks- 
burg, reverfing an order of the County Court of Stafford, 
giving leave to the appellant to build a mill on Uappahanock 
river. 

Warden for the appellee, objected, that ihe record diet 
not fhew that the property in the bed of the rtver was in the 
commonwealth, or in the appellant, without which, the 
County Court ought not to have given leave to ere& the 
mill. 

Lee and Washington for the appellant, Contended, that 
though the perfon applying for leave to build a mill, muft fa- 
tisfy the court, that the bed of the river is in himfclf, or in 
the commonwealth, yet it is not neceflary to jiate this (aft up~ 
en the record ; particularly at this day, when an application 
may be made ere tenrn^ without the formality of a petition in 
writing. When in cafes of this fort an appeal is prayed, all the 
fk£fe arc examined into de novo in the fuperior court ; fo that the 
ftatement of this fafr. upon the record, could not have availed 
the perfon petitioning, fince he muft ftill have proved it; nei-J 
ther can the omiffibn of the clerk in not ftating the fa& upon 
the record, render fuch proof unneceflary here. If it haj.bceii 
fiated, it might have been difyroved in this court. 

The court being equally divided. 

The judgment was affirmed, 



1 



AMBLER againfi W Y L D. 

N September 1778, the appellant fold to the appellee, his 
houfcs and Jots in York town, the price of whjch ,was to 

to 
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be fettled by the valuation of three perfons, for that piirpofe, 
mutually chofen by the parties; one half of which was to be paid 
at the time of the valuation, and the other in a year after- 
wards. 

On the 1 8th of the fame month, the referees reported, that the- 
property n thefituation, in which itthen was, was worth £ioo#, 
and figned a certificate to that effect. This was tranfmitted to 
Mr. Ambler, who was not prefent when the valuation was 
made; but it appears that Mr. Cary, who acted for him, was. 

On the aoth of October following, the firft payment was' 
made, for which Mr. Ambler gave a receipt, as for fo much 
curnnt money in part payment for the above property; Wyld, 
at the fame time agreeing, not to demand a conveyance until 
the balance was paid. 

In autumn 1779, the appellee by an agent, offered to pay 
the balance to the appellant in paper money, who, declined re- 
ceiving it, faying, he fhould fee Wyld that afternoon. * 

On the 10th of February 1782, the appellant procured from 
fhe pcrfons who had valued the above property, a certificate in 
the following words, viz: u Some time in the year 1778, the 
11 underwritten were called upon bv Mr. Thomas Wyld to va- 
" hie the houfes and tenements in York town, then the proper- 
u tyof Mr. J. Ambler, which he (as we were informed) had 
" agreed to fell the faid Wyld, at fuch a price as difinterefted 
u perfons (hould determine the lame were worth ; agreeably 
u thereto, the underwritten did value the faid houfes and tene- 
u ment to ^ioco; and it being contrary to the laws of the land 
lc aj that time in force, to make any difference between paper 
u money and fpecie, we do further declare, that we did then, 
'*• anckdo now think, the aforefaid houfes and tenement were 
" worth £ icoo fpecie" To which paper, the names of the 
valuers were figned, 

The appellant infrituted an action at law againft the appellee 
in the County Court of Henrico, fometime in the year 1783. 
The declaration contained 3 count* ; the firft of which was up-; 
on an indebitatus afTuir}pfit, for ^600 lawful money of Virgi- 
nia, due to the plaintiff on the lit of October 1778, fur certain 
lots and tenements in the town of York. The 2<i count was. 
upon a quantum valtbat^ for the fame property. The 3d vva$ 
tor £600 like monpy, laid cue and expended for the defendant 
at the time before mentioned. Plea, non-affumpfit, wirh ieavq 
to give fpecial matter in evidence at the trial. Verdict wa$ 
given for the plaintiff, and damages afiefled to the amount or 
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The defendant moved for a new trial, the confidefatton of 
yrhich, was poftponed until the next day, when the motion was 
Overruled, and judgment entered up according to the verdi&» 
To the opinion of the court upon the motion, the defendant 
tendered a bilj of exception which was fealeoV ftating, that 
the jury had without the permiflton of the court, carried with 
them into their retirement the above certificate of t}ie 10th of 
February 1782, which had been offered in evidence at the trial 
and rejected by the court, hecaufe the porfons fubferibing the 
fame were pfefent in court, and examined as witnefies, whofe 
teftlmony did not vary from their faid certificate. Upon which 
ground the motion for a new trial was made, but that the fame 
was over- ruled by the court* 

From this judgment of the County Court* Wyld appealed 
to The General Court* where it was afiiraied in 1789. 

In March 1791, the appellee filed aj)ill in the County XZourt 
hfTorky on the chancery fide, ftatine the above facfts, and in 
addition thereto* that at the trial in Henrico Court, he produc- 
ed witnefies to invalidate the teftimony of the witnefies produc* 
ed by the appellant* and to proye that the valuers had invaria- 
bly acknowledged, that they made the valuation in currentmo- 
fiey and had never thought of fpetie at that time j but the court 
refufed to permit thofe witnefies to be examined ; that the jury 
-retired, talcing with them the certificate of the 10th of Febru* 
ty 1782, hut without any evidence to proye the tenor of the 
valuation made in September 1778, the production of which 
Was required by his coUnfel at the trial, but denied by 
the appellant's counfel to be in exiftence. The bill prayed to be 
relieved againft the judgment of the General Court, and ttifbe 
feftored to the amount thereof* which had been paid to the ap- 
pellant. 

The anfwer in ft (Is, that the certificate of the 10th of Februa- 
ry was not a re w valuation, but an explanation of that former- 
\y made. That this certificate was obtained for the purpofe of 
Hiewing what had been the real valuation made of the property^ 
by the perfons appointed to fix its price, in order to entitle the 
defendant, to claim |he benefit of the fifth claufe of the law, 
fixing the rate of depreciation, which authorised a departure 
from the general fcale eftabliflaed by that act, where the juftice 
of the cafe required it. That the trial was fair, and the teftU 
fcnony of the three valuers explained to the jury, the eftimate 
they had made of the property in 1778. That the whole quek 
rion of law and equity was fully before the jury, and having 

been 
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been finally decided upon by them, and their' verd iSt approved by 
the court, the defendant infifts that no other tribunal ought to 
interpofe. He admitted that the valuation was not made in ipecie, 
but the valuers thought it worth £ 1000 in fpecie, and rated the 
current money at par with fpecie. He alfo admit*, that the ju- 
ry by miftake took the certificate with therti, but aflerts that 
uie whole teftimony went to a valuation in J 7 78, and fo he. 
conceives did the certificate. 

This anfwer being replied to, fundry depositions were taken, 
fome of them proving, that the valuers had declared, they m^dc 
their eftimate in current money without once thinking of Ipecie, 
This is acknowledged by themfelves in their depofiiions, iii 
which they ftate, that they knew of no depreciation, or differ* 
wee between paper money and fpecie at the time they made the 
valuation. 

One witnefs depofed, that he heard one of the valuers declare, 
that when he figned the certificate of the 10th of February 478^1 
his intention was, that Wyld fliould make the fecond payment 
of£ $co equal to the firft, which according to the fcale of de- 
preciation^ would have been £ 100 fpecie, and that Ambler wa| 
entitled to no more. That he heard another of the valuers d&. 
dare, that he did not believe the property would fell for 4 
£ 1000 in fpecie, and that the certificate of 1782 was wrong 
if it mentioned fpecie. 

Several witnefles depofed that the houfes when 1 fold were un- 
tenantable, (having been ufed as barracks,} and were ?n a very 
ruinous condition. That after Wyld had repaired them, they 
were offered at public fale for £ 59Q, and that no perfon woukl 
purchafe them. 

One witnefs depofed, that at the trial in Henrico Cotort, the 
valuers were examined, and declared, that they did conceive 
the property worth £ loop good money, 

Another, witnefs depofed, that he and two others attended as 
witnefles for Wyld at the trial in Henrico Court, but their ex* 
amination was refufed by the court, as it would invalidate the 
teftimony of Ambler's witnefles. This witnefs fays little elfe 
in his depofition, except, that he had heard one of the valuers 
declare, that the houfes were not valued in fpecie j that they 
would not have dared to mention fpecie, as paper money was 
the legal circulating medium. * 

The County Court of York, decreed the appellant to pay to 
the appellee, £ 395 : 11: 74, with intercft thereon from the 
10th* of June j 789, till payment, and the cofts. JVom this 

decree, 
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decree, Ambler appealed to the High Court of Chancery* 
where the following opinion and decree was given, viz: " that 
u if the appellee were injured by the verdidt of the jury, and 
* c judgment of the County Court of Henrico, ftated in his 
" bill, the oi*ly mode by which % he could regularly obtain re* 
<f drefs, was a new trial of the iflue between the parties in the 
" action at common law, and confequently, that the decree of 
* c the County Court of York, which feems to have thought the; 
c< principal money recovered by that decree, fo much more thaa 
" the appellant ought to have received from the a^pel* 
u lee, is erroneous; and therefore this coxirt doth reverfe the 
<c faid decree. But this court fuppofeth, that if certain facls 
" now appearing by the teftimony in this caufe had been known 
<c to the jury who tried the iflue, or to the court who rejected 
<c the motion for a new trial, either the- former might not have 
" found fuch a verdict, or the other, if they^had found it, might 
<c have awarded a new trial: and is of opinion, that^ although 
u the Countv Court of York perhaps had no power to award 
" fuch new trial, this court retaining the caufe may now pro- 
< c ceed in it, as if it had been originally commenced here ; and 
* c therefore this court doth dire£t the faid iflue to be tried again 
" before the faid County Court of Henrico, and the verduSt 
<c thereupon to be certified to this court. And the appellee here 
* c in court doth confent, (without which confent, the new trial 
i c would not have been awarded,) that if the damages which s 
** (hall be aflefled upon fuch trial, excede the damages aflefled 
* c on the former trial, which may be the event, this court may 
€C decree him to pay the excefs, and award execution agakii^ 
<c him for the fame." 

From this decree Ambler appealed. 
The PRESIDENT delivered the opinion of the court. 

Neither of the parties appear^ to have been diflatisfied with the 
valuation of the property made in 1778, nor is it difputed* but that 
this was a paper money contract, and (b underftood by the par- 
ties ; for befides the other proofs taken notice of at the bar, it 
appears that on the 20th of October} as foon probably as the par- 
ties met together after the valuation, Mr. AmMer received £500 
the firft initallment, without "objection, as according with the 
principles of the valuation then recently made. In autumn 1779 
when the other payment became due, the depreciation was fo 
vifibly great, as to make a more ferious impreilion upon parties 
to former contracts; and tho' no rule was then eftabliffied, by 
which to graduate the fcale oi depreciation, every perfon was 
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ftruck with the injury which would be fjftained by a payment 
according to the nominal amount. Mr. Ambler therefore, 
might well think himfelf juftifiable in evading the receipt of 
the £s°° nominal money, which Mr. Wyld then oHered to 
pay him. 

This was not a legal tender by Wyld$ nor could it be relie4 
upon as fuch| and tho* the General Gourt may (as it is /aid) 
have adopted fome rule as to its efte& under a branch of the 5th 
fection of the aft of 1 781, yet neither does- that apply here, 
& ice the fubje£i Was Submitted to a jury who were to judge for 
ihemfelves. 

Here the matter refted Until the roth of February 1781*, 
when the a£t for (baling paper money contracts had pafied, fix?- 
ing a general rule for adjufting thofe contract according tx> the 
rate of depreciation at the time they were made^ but allowing .a 
departure from that rule in particular cafes,, io as to meet the 
ideas of the parties at the time of the contract Mr. Ambler 
fuppofed that an enquiry into the relative value between paper and 
fpecie", as underftood by the valuers at the time they made their 
eftimate, was proper and neceffary, in order to furniib an equi* 
table rule for adjufting this contract. His application therefore 
for this explanation^ was by no means inconfiftent with the fair 
character which that gentleman has always fupported, r 

The paper of the 10th of February was not anew valuation* 
but an explanation of the former. As fuch indeed it was fome- 
what oracular, and the court would perhaps find k difficult to 
develope its meaning, if it were neceffary to do fo. However* 
Mr. Ambler fuppofed that it entitled him to claim £ 50Q fpecie* 
and he demanded that fum of Mr. Wyld, who on the other hand 
conceived, that this nominal fum was to be reduced by the legal 
fcaJe of September 1778, which would bring it to £ 100 only. 
To fettle this great difference in opinion, the parties go into 
the County Court of Henrico. 

It was truly obferved at the bar, that the iflue in that fuit 
left the matter of controverfy open to a full and fair enquiry on 
the merits, and if on the trial, all the teftimony offered by the 
parties had been admitted, and after hearing it the jury had de» 
cided as they did, no good reafon could have been urged for a 
new trial. But this was not the cafe 5 evidence was freely ad- 
mitted on one fide, and without a colour of reafon was rejefted 
on the other. The trial then was not fair and equal, nor fuch 
as ought to conclude the parties. And fmce the injured party 
did not, and now cannot obtain relief in a.court of law, it can 
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only be afforded by a Court of Equity, and may properly be &* 
as innumerable precedents will prove. 

The County Court of York had original juridiftion in equi- 
ty, not to award a new trial in Henrico Court, but to dire&an 
iffue to the fame efte<3: to be tried at its own bar. But inftead 
of doing this, that court by fome rule of calculation, the prin- 
ciples of which are concealed from our view, make up an ac- 
count, and decree Mr. Ambler to refund £39$: Ji '.Ji and 
cofts. This was unqueftionably erroneous* and was properly 
reverfed. 

Whether the Chancellor could affume original jurifdi&idn on 
this appeal, if York Court had it not* is a point which need 
toot be decided, fince this was not the cafe; He certainly had 
upon the reverfal, a right to retain the caufe* and might diredt 
the iflue to be tried at his own, or at any other bar* 

It was prefled by the appellant's counfel, that if a new trial 
"were direfted, a fpecial dire&ion fhould accompany itj pointing 
the jury's inquiry to the value of the property at large, indepen- 
dent of the valuation fixed upon it by the perfons who had made 
the eftimate. 

This would he highly improper* It was not *the intention 
of tke legiflature to let men loofe from their contrails, but to 
allow a departure from the eftabliflied fcale in cafes where it 
Was neceflary* in order to meet the real contract of the parties. 

The counfel need not be alarmed about obje&ions to the form 
of proceeding, fince being an iflue out of chancery, and to 
be certified there, all forms in the proceedings at law will b* 
but of the queftion. > 

Decree affirmed* 
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JAMES BURNSIDES, Appellant, ' * 

against 

ANDREW REID, SAMUEL 1 

CULBERTSON, & THO- [Appellees. '. 
• MAS WALKER. J 

... .AND 

ANDREW REID Appellant* 

againjl . ■■ 

JAMES BURNSIDES Appellee. 

J > 

THIS was an appeal from a decree of the High Court ,of 
Chancery. The cafe, was,— Andrew Culbertfon havn 
ing made a fettlement on a piece of land called Culbertfon's 
bottom in the year 1753, or 1754, was compelled through fear 
of the Indians to leave it; after which, he fold it to Samuel . 
Culbertfon, who ajfo lived on and improved it, and he too in 
1755 was compelled to leave it from the fame caufe. 

Although the two Culbertfon's were for mapy years prevent- 
ed from returning to this fettlement on Recount of the favage 
enemy, yet Samue! Culbertfon conftantly aflerted his claims to 
this land, and made frequent attempts to return to it. 

* n 1 775^ Thomas Farlow, having acquired the fettlement.- 
right of two men by the names of Putcher and Gatliff to this 
land, being 355 acres, purchafed the.fa.me from the Loyal com- 
pany, paid the confideration money, and procured the fame to be 
furveyed on the ufual terms of that company. The furvey was 
returned to the appellee Thomas Walker, (the company's a-, 
gent,) and Farlow took a certificate thereof in order to obtain, 
a grant fo foon as. one could ifliie. The appellant Burnfides 
having purchafed the right of Farlow to this land^ received an 
alignment thereof. 

In 1782, Burnfides, as affignee of Farlow, who was aflignee 
of Butcher and Qatliff exhibited his claim to this land, before 
the commiflioners appointed by the a£t of 1779 toadjuftdifputesj 
between litigant fettle rs, and claimed under a furvey made by 
Farlow irr 1775, for fettkment in 1772^ for 355 acres. The; 
commiflioners allowed him 490 acres (including the faid 355 % 
cres) for his ftttlemejit in 1792 together with 699 acres pre-empt 
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tion adjoining. At the fame fcffion of the board of commiitioners, 
Reid, on behalf of Culbertfon exhibited his claim for the fame 
Jandy afferting Culbertfon's right of fettlement in 1754* which 
was rejected by the commiffioners, who decided the right in fa- 
vor of Burnfides. 

Burnfides ftates in his bill, that he laid his claim by fur^y 
before the commiffioners ; but they refufing to allow the validi- 
ty of furveys under a company, gave the preference to prior feu 
tlers^ in con/equence of which, he was obliged to claim as for a pi tor 
fettlementy or lofe his land. At the time that thefe claims weie 
before the commiffioners, the claims of the loyal company (a- 
ftiongft others) were pending in the court of appeals, and in 1783, 
the furveys made under the companies were eitabi lined and de- 
clared valid, whei£ legally made. 

In Oc>>ber 1784, Reid, as attorney for Culbertfon, entered 
a caveat in the General Court againft a grant ifi'uing to Burn, 
fides, ftating in his petition, that at th# rrial before the com- 
miffioners, he was prevented by unavoidable accidents from 
producing teftimony in fupport of his claim, which but for thofe 
caufes, it was in his power to have furnifhed, and praying for 
ft reconfideration 6f the cafe. 

The General Court granted a hearing, and afxr the exami- 
nation of witness andof the circumftance of the cafes, Culberu 
fhnVclaim was iuftained, the fentence of the commiffioners fet 
afide, ?n J 400 acres for fetdement, and 600 acres pre-emption 
were adjudged to him. 

To prevent a grant from iffuing in confequenr*e of this adju- 
dication, and to compel Thomas Walker the agent of the com- 
pany to yield his eonfent to a grant to the faid James Burnfides 
ofthelandln queition, Burnfides filed his bill intheHighCourtof 
Chaficery. The bill amongft other grounds of equity ftetes, 
that the plaintiff was precluded in the General Court, from 
bringing forward his claim by pur ck aft from the company, becaufe 
the determination of the commiffioners had heen given on a claim 
for prior fettlementy and becaufe the plaintilPs furvey was in pot 
feffipn of the defendant Walker, and could not be produced, 
The injunction prayed for by this bill was granted till further 
©rder. \ 

Pending this fute, and before anfwers were put in,- Burn/Idea- 
having in the year 1786 procured a furvey to.be made of iaoo acrei 
of land including the land in contro^erfy , and having obtaineda cer«- 
tifkate thereof, paid to the fajd Thomas Walker the purchafemo* 
Hey, and procured an order to, the regifter for 4 patent, which 
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actually iflued, founded on the judgment of the commiflioners 
for 1000 acres, (though it had been fet afide by the General 
Court) and 200 acres by virtue of a land office treafury war- 
rant. To obtain a repeal of this patent, Reid filed a crofs bill 
againft Burn fides. 

Both caufes coming on together, the judge of the Court of 
Chancery pronounced the following. opinion and decree viz: 
"The court is of opinion that Burn fides, after obtaining an in- 
" junction to (lay execution of a judgment by the General Court 
"againft him, having procured a furvey to be nude, and a grant 
44 tohimfelf to pais the fea', of land, to which land the title of Samu- 
" el Culbertfon was aflerted by that judgment, and. which accord- 
44 ins to the judgment would have been fecu red to him by a grant, 
" if Burnfides had not prevented it, was guilty of a fraud, be- 
" caufe the regifter of the larid office, if he had known fuch a 
41 judgment to have been rendered, by which he was ordered to 
44 iflue a grant of that land to the faid Samuel Culbertfon, ought 
44 not to have ifiued, and therefore probably would not have iffue-J 
" the grant to Burnfides. And the court is alfo of opinion that 
" Reid, on whom the right of Simuel Culbertfon hath devolved, 
"is not barred of relief agafn ft Burnfides, by the decree and or- • 
"der of the Court of Appeals, on hearing the claims of Walker 
"and Nelfon, not only becaufe a claim under the furvey for Far- 
"low, which Burnfides in his bill fuggefts to be the foundation 
"of his title, doth not appear to have been eftablifhed by the de- 
" cree and order of the Court of Appeals, and could not be legal- 
" ly eftabliihed, fo as to bind the right of any who were not par- 
" ties in that proceeding, but, becaufe the grant to Burnfides 
" was founded, not on that furvey but, on a furvey certified to 
"have been made for himfrlf, in January 1786, by virtue partly 
"of an entry, on a certificate from the commiffioners for the 
41 diftrift of Washington and Montgomery counties, for 400 acres, 
44 dated the joth of ^September, 1782, which certificate of the 
44 commiffioners, with their abjudication affirming the right of 
44 Burnfides, was annulled by the General Courts judgment a^ 
i: forementioned. And now the court would have pronounced 
44 fuch a decree as in its opinion, if what folio wet h had not hap- 
"pened, ought to be made' — a decree nearly like that which was pro-. 
" nounced in the cafe between James Maze, plaintiff, and Andrew 
14 Hamilton & William Hamilton defendants ; but that decree hath 
"been reverfed by the Court of Appeals; & this court, from that re- 
"verfal, fuppofeth, perhaps ' erroneoufly, the opinion of th^r hon- 
'* arable court ;o have been, That, by the order of council, granting 
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<c leave to the Greenbrier company to take up ios,oooacres of land, 
44 lying: on Greenbrier ri*'er, northweftand weftoftheCow-pafture 
144 and Newfoundland, all lands within thofe limits, if they muft 
44 be called. limits, were appropriated, fo that the company or 
* 4 their agent had power to furvey and fell any parcel, which they 
"fhould chufe, of fuch land, although another man had fettled on 
" the parcel before the furveying and felling, and although thea£t of 
41 general Affembly, palled in the year 1779, had declared tobejuft, 
44 that jthofe who had fettled 0:1 the welter n waters, upon wafte and, 
" unappropriated lands, for which they had byfeveral caufesbeen 
"prevented from fuing out grants, under fuch circumftances, fhould 
44 have fome reafonable allowance forthecharge and rifle they had 
44 incurred,: and that the property fo acquired fhould be fecured to 
5 c ,tfiem; the honorable court feeming to have understood that, by 
"trie terms wajfe $nd unappropriated lands y to which no other per- 
"/on hath any h%ql right or claim y thv aft intended lands 
4C which the company had not chofen to furvey, after, as; 
44 well as before, they had been fettled ; whereas forrie, 
44 who have obferved that the furveys, made by orders .of 
44 council, and confirmed by tfie a£t, are furveys of wafte and mi- 
sappropriated lands like wife, thinly the application of the term, | 
"un appropriated, in the cafe of lands furveyed by orders of coun- 
r cc cil, to lands not fettled before the furveys, would be found cri- 
4C ticifm; efpecially the aft. having. Signified the fettlement with 
44 the.emphatical appellation of property, property acquired, and 
4C acquired at charge and ri(k means of acquirement generally 
Ci efteerned meritorious ; and think the words lands % to vjhich no 
44 other perjon hath any legal right or claim y more reftridtive than 
44 the words lands unappropriated^ which comprehend lands to 
" which no other perfon.hath any rfght or claim, whether legal 
Cc or equitable; and the honorable court feeming tq have under- 
^ flood that fhe acl:, by the terms upon lands furveyed^ for fundry 
<c companies &c. people, have fettled^ &c* In the feventh feffcion, 
"defigned to include lands furveyed as well after, as before, the 
44 fettlements; whereas fome commentators conceive that the in- 
lc terpretation, which connneth the words to furveys prior ^o the 
4C fettlement, is not inconftftent with the rules of grammar, Y-f* tn 
4C the intention of the legiflature, or with the principles of nafu- 
44 ral jultice. And this court fuppofeth the opinion of the honor* 
" able court to havebeen, that whereafettlerof land, furveyed after 
4C his fettlement by virtue of the company's order of council, had, 
"obtained a grant of the land, including an additional quantity in 
44 right of pre-emption, one, who was a prior iettler, recovering. 
' '"" ' ' 44 the 
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iC the fettlement from the grantee on that principle, (hall hot re- 
IC cover with it the pre-emption land ; whereas others think that 
« he, who recovereth in right of priority, ought to be in the con- 
» dition in which he would have been, and confequently ought to 
" have the pre-emption, to which he would have been intitled, if 
« the pofterior fettler had not obtained the grant. And this court 
« alfo fuppofeth the rights of the loyal company, under whom 
« Burnfides in the principal cafe claimeth, and the territo- 
t« rial limits of whofe order of council are not more definite than 
« thofe of the other company, to be no lefs exteniive, and not 3efe 
«to be preferred to the rights of fetters, than the rights of that 
"other company; on thefe fuppofitions, this court, in order to 
« fuch a final decree as at this time is believed to be congruous 
« with the fentiments of the Court of Appeals, doth dire& that 
« a furyey be made of the 400 acres of land, for the fettlement by 
« Andrew Culbertfbn, which may be laid down as either party 
a (hall defire, io enable the court to decide between them on the 
"propriety or reafonablenefs of the location; that the patent of 
« James Burnfides be alfo furveyed and laid down, to {hew how 
u much it includeth of the 400 acres; and when this {hall be ad- 
« jufted* the court doth adjudge, order and decree, that Burn- 
u fides do convey to Reid the inheritance of fo much of the 4C0 
u acres as (hall be found to lie within the bounds of the faid pa- 
u tent, with warranty againft himfelf, and all claiming under him, 
«and deliver poffeifion thereof, upon Reid's paying to him, at the 
« rate of three pounds per hundred acres, for the quantity fo to be 
« conveyed, that as to thofe 400 acres the bill of Burnfides be 
<c difmiffed ; and, as to the refidue of the land contained in the pa- 
ce tent, that the bill of Reid be difmiffed; but Reid is neverthe- 
tc lefs to be at liberty to proceed to furvey the 600 acres of land 
k for his pre-emption, if he can find land to fatisfy the fame, 
it without interfering with the faid patent, or any other prior 
ct claim." 

From this decree toth parties appealed, each from fo mudh 
qf it as partially difmiffed his bill 

Carrington J. delivered the opinion of the court. 
The aft of 1779 gives a preference to original fettlers, and fo did 
the loyal comyany. The a<5r. grants to fuch fettlers 400 acres in- 
cluding their fettlement, and a pre-emption of 600 acres adjoin- 
ing, if fuch lands can be found, to which no other perfon has a 
legal right. The Chancellor is miftaken when he likens this 
to' the cafe of Maze and Hamilton.* If the cafes were alike, as 
lie ftates them to be, this court would have eftablifhed the prefent 
deCree without a diflenting voice; and norwithftanding the critU 
* See APPENDIX. cifms 
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tifm: that have been pafled upon that decifion, thfe court uport ft 
revifion of that cafe confider it to have been determined inftri<ft 
conformity with the law, and agreeably to the principles of equi- 
ty. But how was the cafe of Maze and Hamilton? Maze's 
fettlement was in 1764; Hamilton's not until 1770. Maze 
conftantly aflerted his claim of fettlement right. In June 1775, 
Hamilton furveyed 1 100 acres irtcludingMaze's fettlement, and 
pending thedifpute got out his patent. Thea&of I779ettabli£hed 
the right of prior Jet tiers, and gives pre-emption when vacant 
lands are to be found adjoining. Though in that cafe the fettle*- 
ment was Maze\s, yet the adjoining lands which would other- 
wife have been for preemption^ were not vacant, having been fur- 
veyed by Hamilton under the authority of the Greenbrier compa- 
ny, anterior to the a<9t of 17 79. This court therefore confider- 
ed that Maze had a right to his fettlement, & Hamilton, having a 
right prior to that, under the law of 1779, was entitled to the 
remainder of his patent, and fo determined it, with liberty to 
Maze to furvey his pre-emption wherefotver elfe he could find va- 
cant land, and reverfed the decree. What is this cafe? Cul- 
bertfon proves his prior fettlement inconteftably, in which is 
included Farlow's furvey. Burnfldes, not till 1786, (long after 
the determination in favor of Reid in the General Court,) made 
his furvey, and fraudulently obtained his patent for the fettlement* 
and for pre-emption in the vacant lands adjoining. Until then, we 
hear of no title in the adjoining lands in any body. There-fore 
his patent was founded upon a rotten foundation, (fo far as it in- 
cluded the fettlement and pre-emption,) it being upon the judg- 
ment of the commiffioners, which was declared void by the Ge- 
neral Court* An attention td dates will point out the diftin&i- 
on between the two cafes. In the cafe at bar* the pre-emption 
of Samuel Culberfon is made to yield to the patent of Burafidrs, 
altho* the lands adjacent to Culberfon's prior fettlement were 

> vacant at the time of the judgment of the General Court in 
1784, eftablifhing Culberfon's fettlement and pre-emption. Burn- " 
fide's furvey was not made, nor his patent obtained till 1786, 
and that by fraud* hnpofing on the agent of the, loyal company 
the commiflioners certificate in 1781, which had been vacated 
by the General Court. 

The decree of the High Court of Chancery is therefore erro- 
neous in this, that after fetting afide Burnflde's patent for fraucf, 

fo far as it comprehended the lands adjudged by the General 
Court in 1784 to Samuel Culbcrtfon for his fettlement right, it 

makes the pre-emption claim of the faid Culbertfon, founded oa 

the 
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ftcfrfd judgment, yield to the pa^nt of |hc feid Burnfides, 
which was not obtatafd jfotil j^jBG, upoa a furvey ipade i# 
djat ycax. ^ 

The decree is to be reverted, and it is-now decreed that a 
furvey be made of 400 acres for Culbertfon's fettlement right, 
and 600 acres adjoining, which may be laid down as either par? 
ty may require. t9 enable thf Court of Chancery to determine as 
to the mfo#abknrfs of the location? thauhepa^nfetoBurnfide$ 
b?alfo furveyed and laid down to fccw how much if inducts of 
the i$oo acres. And when this fhallbeadjufted, the court doth 
adjudge &c. tjjsy: Burnfiaes do, convey %o the faid A. Rpid the 
inheritance of *o much orthe J f 000 ac*es 3€? ftalt be* found tolk 
vrithin the bounds of Burnfide's patent, with warranty againft 
himfelf and all claiming under him, and deliver pofleffion there- 
•£uppn his paying to the faid Burnfides at &$ .rare of / 3 per 
hundred acres, iot the ijuantity fo^to be conveyed : K That as tq 
thofe iec& acres, the bili of. Burnfides be^ifaifffed, and as't* 
the teftdde of the lands contained in 'the patent, that'the'h'ill of 
£eid be difmiffed, and that Ifcumfidea pay cofts in each fuit in 
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JAMES HENDRICKS 1 & JESSE TAT^R 

JOHNDU N B AS S.- * .: "< * 

IN confequcncc of the opinion of this court (fee ante Vol. I. 
p. 92) Dundafs moved the County Court of Fairfax to 
quafh the firft execution and replevy bond, principally, becaufe 
the former iftued without his ordfcr, orpermiffion, and was un- 
fairly executed. The County Court quafhed the execution and 
replevy bond, from which an appeal was entered by Taylor, 
after having dated the grounds of it in a bill of exceptions, made 
part of the record. The fubftantial parts of the bill are, that it 
appeared in evidence to the court, that Dundafs was in Phila- 
delphia at the time the execution iffued. That it was done at 
the requeft of Taylor, but in the prefence of, and with the af- 
fent of Mr. Lee, (who had been attorney for Dundafs, in a fuit in 
chancery brought to in join the judgment obtained at law by Dun- 
dafs, but who was not his attorney in that caufe,) and that of Mr. 
Hepburn, the partner & father in law of Dundafs ; but that the debt 
in queftion belonged exclufively to Dundafs, having been due to 
him before either of the above connexions topk place with Hep- 
burn, who had no authority from Dundafs to t ran fad this bufmefs. 
That after Dundafs returned from Philadelphia* he gave notice 
to Taylor, and" to the attorney of Hendricks, that he fhould ap- 
peal to the County Court of Fairfax from the opinion of the 
Commiflioners who took the replevy bond, andfhould move the 
r ■ : \ ^ . - I} court, 
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court, to adjudge thefeturity tafcen by th*m insufficient, and 
further to do whatever the law fhould authorife in that behalf, 
to the end, that the faid dflbt ;nd cofts might be fatisfied. But 
that no motion 1*as made, or other proceedings had under thatt 
notice. That the agent of Taylor who purfued Hendricks into 
the county of Cumberland, informed the comroiflioners, that 
James and John Hendridks had left Alexandria greatly in deb*, 
and were confidered as bankrupts, but did not inform them that 
he was the agent of Tayfor. 

TheDiftrift Court of Dumfries affirmed the judgment of the 
County-Court, after examining witnefles, whofe teftimony is 
alfo made part of the record. . The amount of the evidence. i$, 
that the perfon, who was fent into Cumberland Coujity by 
Taylor with' the execution, went with the permifljon of Hep- 
burn, and that Hepburn an^Dundafs nsv$r intermeddled in tbjp 
feperatebufinefs of each other. ^ >■ * 

Campbell for the appellants* ' I doubt the power of any 
court ta fet afide a replevy bond, ®n account of the insufficiency 
of the fecurity, unlefc the m$de of proceeding-, by an appeal 
from the opinion of the commiffioners, which is specially author 
rifd by the .aft of Affembly, be purfued.. . , 

At alt-eyeiits>I contend, that, a jbqnd taken wader the dire&i- 
ortj and with the approbation of tfcofe who by the law are coij- 
fticutcd Judges for thjs.purpoft, will be coi>(ldered as valid mv- 
til the contrary appear. No prefumpttor* can lie againft the 
ads of petoforjs thus cofiftituted, and if a coil ft undertake to &%* 
Mil them, the reafons ought plainly to appear* . , ,. 

This record exhibits bMt*afingtegi1o¥fl4) an&th?refcce i$$vjil 
be fuppofed, that none other was **rged,.#r, preyed y it jp, -&at 
the execution iffued without authority, n *' . ; . f " '-*» j> 

This is a mere difpute about a faft, an4 therefore jth^ •oq&ifC 
muft decide according; to the ordinary rule$ of> evident . Xtt e 
mind cannot, after a view of the teftimony ftated in the record, 
Withhold its affent from this truth. That the execution was 
ordered by perfons having fpecial, or general authority from 
Dundafs to aft as they did. The Attorney, and the Jather in 
law and partner, in the abfence of the plaintiff, place tbernfelv^s 
in his ftead; from the relative fituatton of the parties, fuch„a 
power is fairly to be prefumed, But that/which confirms this 
preemption to the iatisfa&ion of the moft rncrflduk>u$ mipd is, 
that after pundafs returned home, inftead of difayowing-the aft 
as unauthorifed, he recognizes it, and takes fteps, riot to avoid 
*he proceedings, but to ajftnri th$ W«C^jflp> -&$ to obtain be*- 
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ter fefcurity wide* the aft of 178?.* No* if the origin*! afljf 
was not his, he fhottld not have taken ir>up where he found it* 
but flhould have protefted againft it fiterti the beginning. ThU 
folemn recognition does completely conclude 'hirh now froin de* 
nyingthe authority of thofe Whofe aft he has fatifiei 

Washington for the appellee* An inferior court ought 
il ways to be considered as hiving decided right, unlefs the con- 
trary 2pp&Lr upon the rseord to thg appellate court* This is a 
principle iiniVeJr&lly admitted. The Catinty" and Diftrift Courts 
hav^ ^uafhecl the replevy bdrid ; and the* appellant complains 
that they have erred. It becomes him then to paint otot the ert 
for* and to prove it by the recbrd. He attempts it^ by prtfuming 
that Mr. Lee as the attorney, stnd Mr. Hepburn as the partner 
fcttd father in law of the appellee, were tloathed with authority ; 
ht rtoefc not pretend that it is proved, nor does it follow as a 
riecefiary confequence from the connexion with the* appellee* 
Even if'thei attorney who bbtains the judgment, may order the 
execution* (of which I much doubt) yetfurely one not concern* 
fed in the aftion at law, can h*v* no authority to do it. Nei- 
ther can a father m law, or partner* difpofe of the property be- 
longing exclufwely to his fon \n law, or partrwfn It is contends 
bd that preemptions are inadmiflible to defeat 4 forthcoming 
bond. This is very true, and With ifcfe reafon ought they *6 
be received againft a judgmerit which is 4 more (acred thing. 

But it is faidj that ftundafs has ratified the a£t If by mi*. 
taking his right i ifbyntifconceivingthelaWj hefuppofedthatthc 
remedy firft contemplated was the beft, or perhaps the only one, 
is he therefore id be concluded, tho' upon better advice he de- 
termined not to proceed In that, but in fome other mode? Uiv- 
queftionably not. The court of Fairfax was fatisfied upon this 
point, <*r elfe they would not have given the judgment they did* 
It does iidt appear that All the evidence which was given* Was 
- ' fptead • 



* Ch. 7, f $* " In any cafewhere the creditor, his agent or attofi 
. u ney /hall bediffatisfied withtheinfufiiciency of tl|e fecurity admitted by 
" fuch valuers, it mall be lawful for fuch creditor to appeal to the Hext 
" court to be held for the County or corporation, thereupon giving rlri- 
" tiee thereof to the debtor* dr his attorney \ and if filch coiirt ihall be of 
■ ^opinion that the fecurity fo admitted Was infiiflkient, the execution 
i" upen which fueh fecurity was admitted fhail be deemed and tak^n as a 
* € lien upon the goods and chattels of fuck etebtor, and mall not be d\C- 
" eharged but upon payment of £he debt arid cofb, or render of other 
" fufficient fteurity fatisfa&ory to the courrj* arid moreover the bond 
'•ami fecurity given by fuch debtor (hall remain valid utitil fuch 
"counter fecurity be given**' 
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ijrfead ufion the record* Prefuming therefore in" favor 6f th# 
judgment, as is always done in favor of a general verdift, ( which 
would not have been found linlefs the eflential fafts had# been 
proved,) this court muft affirm the judgment* fo far as it depends 
Upon the weight of evidence.' 

The court were not bound to ftate the feafons of their judg* 
ment. The party objecting to it* was bound to furnifh an ap- 
pellate coutt with the iarne lights to decidd by* as the inferior 
court had, and therefore fhould have ftated the whole evidence* 
The confluence of his not having done it is* that if this court 
Were to reverie the judgment* they would do it in the dark* be* 
caufe the inferior court may have cliiafhed the bond for ftaud u\ 
taking it, and this court might fay they did right* if they had 
the feme evidence before them that that court had* 

Campbell in reply. I do not fay that any one fa& in this 
caufe proves the authority by which this execution. ifluedi But 
as the whole queliio.n tur^is upou the weight of evidence and 
the conviction it brings to the mind, it is fair to contend as I 
haveddne* that the relative fituation fcf Lee and Hepburri. with 
Dundafs, fupported by his after recognition, is concluhve to 
prove that they a£ted by authority* 

LYONS J. It Is unnecef&ry to decide, Whether the eX* 
ecution in this cafe ifliied by fufficient authority or not, the opt*, 
nion of tha court being with the appellee upon another point* 
It may fufHce to obferve, that the permiflion obtained from Mr* 
rlepburn and Mr. Lee, was merely intended as a favor to Tay* 
ior, and ohght not to have turned to the uifadvantage of the peri 
fon on whofe account they aciedv X n *s tn <>* not expreffed, 
muft have been underftood* 

The facts itated upon this rfecbfd Certainty etfnlblt asfrrdhg a 
&fe as can he imagined* to warYartt the interpdfition of the courts 
Whofe juftice was fo glaringly attempted to be eluded and abufed* 
The execution is tarried by the agent of Taylor into a diftant 
county in purfuit of Hendricks; who* with his property, was 
removing from thfe reach of his creditors; It is there levied upoh 
his property, and the commiflioners are informed that both Jamefc 
and John Hendricks had left Alexandria greatly in debt* were 
there confide red as bankrupts* and were ciandeffihely removing 
from thence. Notwithstanding this caution, they reftore the 
debtor his property upon his giving a twelve-rrtonths bond* ^ntl 
accept his brother as fecurity who was then abfeonding with his 
property, and as well as the principal was confidereit as beinfe 
iafolvent. Such conduit in the cornmii£oners> if it deferVd 

. not 
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not the epithet of fraud, was ©ertaiftJy highly improper an<J i*n* 
juftifiable. Tho* thy might have been made liable, yet a (hott- 
er and more efte&ual method was^ for the court, whofe procefs 
liad been thus abufed, to quafli the execution. That fuch a right 
"belonged to that court, cannot be queftioned. Were it other- 
wife, it would be in vain for courts of juftice io render their 
judgments. If this charge againft the coinmifiioners were 
unfounded, the appeljant has had time enough to juftify their 
condu&. The infolvency of the fecurity was fuggefted by the 
appellee, yet no attempt has been made to difprove it. Upon 
the whole, we are clearly, of opinion, that every court hath a 
perfedi right to watch over the execution of its judgments, and 
Where its procefs hath been irregularly, or fraudulently executed, 
to quafli it, as being the beft.and fpeedieft mode of doing juftice, 
and that in this cafe, the court had fufficient ground to afford 
jthjs fummary interpofition. Judgment affirmed 



JAMES FERGUSON & two others. 
' • • « - againjl 

• MOORE. 

THE appdjee dire&ed a diftrefsto be made upon the pro. 
perty of M'Rae his tenant, for the rent of a houfe, fitu- 
ate in the town of Petcrfburg, by the ferjeant of the Court of 
Huftings of the faid town, which being repleyied for three 
months, a bond was executed by the appellants, and was returned 
into the County Cwrt of Dinwtddie, and on motion of the land- 
lord, judgment was rendered thereon in the fame court. The 
defendant* below, filed exceptions to the judgment, andaffign- 
ed the following obje&ions to \U ift, That the bond was not 
executed by M'Rae, the tenant in pofieffion, nor the owner of 
the goods diftrained, — ad, That the court had no jurifdi&ion 
over the caufe, it appearing from the face of the bond that it 
was taken by the ferjeant of the corporation of Eeter&urg.-- 
3^ That James Fergufon one of the obligors, was the origi- 
nal leflee of the premifes, and affigned his intereft in %he term 
to John M'Rae the prefent tenant in pofleflion, without the pri* 
vitv or confent of the leflor. 

Upon an appeal to theDiftrift Court, of Petcrfburg the judg* 
ment was there affirmed. To this judgment, a fuperfedeas 
Was awarded by this court. 

Marshall for the appellant. It is a principle founded in 
much reafon, and has often been approved in this court, that 
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where a ftatute authorrfes a fummary remedy "unknown to the 
common law^ the provifions of fuch a ttatute muft be literally 
and ftriclly purfued. Ths aft of Aflembly (fee the old body o£ 
laws p. 202) dire&s the bond to be given by the tenant or ow- 
ntr of the goods* and where that is the cafe, a judgment may be 
obtained upon fuch bond, by motion. But the bond in qu'eftfcn 
isftated to have been executed by perfons not commg within 
this defer iption, and is therefore not entitled 'to the benefit of 
this law. •, ;.-■•' 

As to the queftion about jurifdi&fon, there is more difficulty. 
The law requires the bond to be returned, but does not point 
mit the court to which the return is to be made. Upon the 
reafon of the cafe, I fhould fuppofe, that it ought to be made to 
that court, to which the officer taking the dittrefs belongs, be- 
taufe if it might hi this cafe be made to Ejinwidme County Court, 
jit might be made to any court in Virginia. Such a cohmu&ion 
I is too unreafonable and abfurd to be admitted- for a m6ment. Up- 
|0n this record* the court cannot judicially knovv that Paterfburgh 1 
is in the county of Dinwiddie, and therefore the argument ab 
inconvenient! is as ftrong, a* if in truth the bond had been return- 
ied to Monongalia Court, r and the judgment rendered there. But 
if the court can pfofterly take notice, that Peterfburgh is in the 
county of Dinwiddie, I mould then contend, either that the 
bond fhould have been taken by the officer of Dinwiddie Coun- 
ty Court, or as the cafe has happened, that it mould have been 
i returned to the corporation court of Peterfburgh, There can be 
Qo doubt, ' but that this latter court had jurifdi&ion of the cafe 
under the a£i of 1787, if the parties lived within the limits of 
j the corporation. 1 • ' " 

WiciCHAM for the appellee. I admit, that if this, were a 
1 common law right taken away by the a£fc of Aflembly, tho 
principle laid down %y Mr. Marthall in difcuffing his firft point, 
might be correct, ' Such is the cafe of a fecurity, who is permit tea 
ky a particular law of this ftate to obtain a judgment upon motion 
againft the principal obligor, for money which he has been obliged 
to pay fo* him. In fuch a cafe, the priricipal is deprived of a trial 
according to the forms of the common law, and may therefore 
with propriety infift upon a ftricl? adherence to the law, afford- 
ing this fummary remedy. 

But in the cafe now under cohfideration, the bond given up- 
on replevying property djftrained, has its origin in the adl: of 
Affemblyi *hd is provided for the benefit of the tenant. * With- 
out fuch legislative interpofition, the property would have been 
i 4fafits»Vi** \rv+*'>+*im *\s„ The 
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The fecond obje&iart is, to the jurifdicti6n of the court where 
the judgment was rendered, The aft of Aflembly does not rer 
quire that a diftrefs Ihould he made hy an officer y much lefs 
py the officer of a particular court. The landlord may perfon- 
ally, or by his bailiff tafce a djftrefs as well under the a& of 
$2, Geo. II, C, IQ-, as he migrjt baye a^ne if.t&at.Uw had ne- 
yer been made, 

A conftahle is not the officer of 4 court, and ys% no one will 
idoubt, but that he may levy a diftrefs for rent. Why is the, 
bond to be returned to one court more than another ?. ; The pro- 
perty may be drftrained in a county remote from that in which 
fhe land n'es, as where it is. fraudulently rernoved for the pur- 
jwfe of defeating the landlord's remedy P Would it be contend- 
ed in fuch a cafe, that the officer niuft return the. , bond to the 
PQurt of the county in which the goods were found, becaufe he 
belonged to that court ? But the motion coul^npt b? made in that 
court, becaufe it is, local in its nature, of courfq it could be 
made no where. The a£ of 22, G*f» II, (X 4P> which autho- 
rifes the talcing of a diftrefs in fuch a cafe out of tne county in 
which the land Jie>, 4oes not fpeajc pf an officer at al], but au- 
fhorifes any perfon (for that purpofe empowejsed by the landlord) 
fo feize anp fell t.he property,, * 

The ferjeant in this cafe may haye been the fpeeial bailiff of 
the landlord for any thing that this court can know, 

It )s not neceflfary in order to enable the tenant tp r$pltuy y 
that jhe diftrefs jfaoujd. have ; been made by an officer. If indeed 
zfgk had been made, it might perhaps have required the 
aid of the fjieriff. ' 

It is obfervable, that the remedy by metion upon bonds of this 
Itind, is not given by the a<5t of 1748, which authorifes the 
taking of them, but by that of j.769, C. 4, §• 5> and in this 
law, 'the officer is riot required to .return the bond at all. But 
If this were other wife, yef procefs may berefurne$lby a IheriiF 
to a court, of which h$ is not the officer, 

It is objected that the bond was not executed by the tenant in 
pofleffion, nor by the owner of the goods diftqained, I do not 
find that this is neceflary. The law authorifes the replevy, 
upon the tenant giving goodftfttrjty to the officer. This he may 
do without executing the bond him/elf^ Suppofe an infant 
to be the tenant. JEie could not give a bond,, which coujd bind 
him; it would be void by law, and yet if he did not do, what 
the law would declare to be invalid if done, he would be depriv- 
ed of the benefit of replevying, unle/she werp permitted to giv$ 

Pthej: 
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Dther fecurity.. So too, the tcrant might be abfent when the dif- 
trefs was taken, and yet a friend might be willing to relieve his 
property by becoming his fecurity. ^ But if it were iiecefiary that 
the bond mould be executed by the tenant in poileflion ■> the ufiigi> 
ment having been made-without the privity of the landlord^ 
M'Rae cannot be coriiidered as the tenant inpoffciHon. 

MiVtRONOLD'Ott the fame fide, obferved, that the aft mak- 
ing ufe of a common law,term, .it muft be cot.ftrued according 
to the u/iderftanriing of the tommon law y and if fo, a baiiiff is 
an officer in a cafe like the p relent* 

Marshall in- reply* - if a diftreft had been made # com- 
mon law, .and a band giyen fimilar to the prefent, no motloa 
could have been made to recover the amount of it, though at 
common law the landlord might bave immediately fold the propers 
ty. But the remedy which the party has puriued, is merely iiatuta-» 
ry> and beingafummary one, the law ivuit be lhiftly puriued-, 

• it is true tnat the aft of 1769 gives the -remedy by motion or> 
bonds of this fort, but it Was the a& of 1748 which authoi ifed 
the ta"feing of them, and that law directs them *o be returned. 
The original leflee, bv the alignment, departed withajl his inter* 
eft, and his aflignee became the tenant in poll'dEoa* andcoulci 
alone give the bond; ; ! • ' . • 

* Lyons J-. The firit objection made by tlie^pftelhmt's coun- 
fel to the judgment in this ca'b,is, that the .bo^lwas not cxe-; 
cuted by the tenant irt pofl^fliorij nor by the owner of the pro* 
perty diftrained* The court arc of opinion that M*Rae cannot 
be confidered as the tenant iivf>oife/»ion,. Jthe alignment having 
been made to him without the privity or aflent of the jeflbr, 
The lefTor is not feounfl thfcreby, but may ftitl conffderthe Origi- 
nal lefiee as his tenant, and therefore it is fufficient under thd 
l€w t that the bond was -executed by him* . . » 

T'he fecond objection is to the jurilui&ton of the CounrV 
Court of Din widdie. h is true, that at cpirimori law, a diftref* 
might be levied by any private perfon authorifed by the landlord* 
for thac j)urpof2, but it is equally true* that fufch peffon fo. ap* 
pointed, had no ri^ht to fell the propeity deftrained, or to take 
a replevy bond* The power of felling is given by ftatutes irt* 
England, and by an aft of Affembly in this ftate, and can only be 
done by zncjficer) that is, by one duly < s fucb, An<i 

whether that officer be a {heriff, or a c< they are both 

appointed by the court,~are confidered ai rfons of credit" 

and of good character, and. by i^ch a pej bond fo taken 

U to be returned. But then the queftion at court is tbe 

H . * ' ' bond " 
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b-md to be returned ? The anfwer is an obvious one, and fe> 
fults from the nature of the cafe. It {hould be to that court to 
which the officer belongs, of which he is the reprefentative, and 
whofe orders and procefs he is bound to obey and execute, or to 
the court of that county, in which the land lies. This muft be a 
general rule, unlefsin fome fpecial cafe where the law hathother- 
ivife directed, and which on that account will form an exception. 
This cafe comes property within that rule, tho* no precept ifluea 
from any court. 

^Confider what would be the fituation of both parties, were 
<he law otherwi (e. 1 f the (heriflF rhay return the bond to a court 
whofe officer he is not, he may return it to any court in the 
commonwealth, which might prove as inconvenient to the land* 
lord, as to the tenant. If the bond be delivered to the party, 
the fame reafon require* that the motion fhould be made in tne 
feme court which woald have had juriidiftion, in cafe the fberiff 
had returned it according to the rule, before mentioned; 
* The above ohfervations are intended to fliew the ncceffify of 
confining the return to fome particular court, artd is a Gomplete 
anfwer to the- fuppofed cafe of adiftrefs made in a different couji - 
ty, from that in which the land lies, in which cafe, the bond fhould. 
be returned either to the court of the county hi Which thelalid 
Kes, or to that ta which the officer belongs^ * j 

' - r". Judgment rcverfed* 



CtJRRIE dgainfl DONALD. 

IN an ejectment brought by the Wee of the appellant agairift 
theappellee^ irV the Court of Huttings of the city of Rich* 
frond, the appellee at the trial, toihew that the title* was out* 
of the appellant, .offered in evidence a deed from the appellant* 
ip Hunter Banks & Co. whereby he conveyed to them in Tree* 
firhple the demifed premifes. 

* The deed being' objected to, and the objeftions over-ruled by 
the court, a iSilt of exceptions was filed, (rating that the deeA 
was neither indented, nor had it been tetordtd\ alfo, that no proof 1 
of its delivery was given except the following, to wit: one of 
the fubferibing witneffes did not recollect that it was delivered, 
Ijut. was furc that he fhould not have attefted it unlefs he had ktn 
the .appellant fign and feal it, or heard him acknowledge that 
he hail done fo. Another of the fiibfcribing witneffes did not 

recollect 
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recoiled the delivery, but is fure that he foould not have attcfbd 1 r, 
uhlefs he had heard the appellant acknowledge it as his a& and 
deed, for the purpofes- therein mentioned, as it washisconftant 
cirftom to require fuch acknowledgment. The third fubferibing 
W'tnefs was out of the convey, and the fourth, interefted, bu^ 
their hand writing was pro. 1 J, A wjtnefs vyho had not atteft- 
ed.the deed, depofed, that (V;- d^-d was delivered to him by 
feme perfon to examine, bn: wlu.hrr by Currieor Hunter he 
could not remember, and !c K/irj, c»; opinion that there were 
inaccuracies in it, retainec i [r V i*\: ; »♦•• «*fe of drawing anew 
deed) until it was brought \t.^ <t»mi * ii c *.• ial — jbebill ftates 
that this was al) the cv*Jen«» giv^a :4>^vi^i the delivery of 
the deed. 

The jury foufxla verdict £# th* ;UfV-y"anr, *nd upon an ap- 
plication to the pifoid Court of £i!. \v. .-».u i«vr a fuperfedeas, 
the motion wa$ refaflc, from which uu «v»>c*i was prayed to 
this court. ... 

Campbeil for the appellant. Th* ^*ed was improperly ad- 
mitted as evidence to prove the title to fce out of the appellant 
for three reafens, ift, That it was not recorded, 2d, That 
it was not indented—and laftly becaufe it was not delivered. * 

The firft, obje&ion, as well as the fecond depends upxyr the 
conftru&ion of the aft of 1745, C. ;. " The firft feilion declare* 
* that no eftate of inheritance, or of freehold, jfhall paft, r: alter t 
or change from one perfon, to another,- unleftby deed in writing, 
imbntid) fealed and recorded in manner therein after menti- 
oned/* The manner is, that it fhould fee prayed by three wiu 
nefles, or acknowledged within a certain time in the General 
Court, or Court of the County Wherein the4and lies. The 4th 
feclion declares all deeds not recorded according 10 the dire&ion&of 
this law, void as tofubfequ«ntJ)urchafers and creditors, but that the 
lame (hall be good between the parties, tho* npjt recorded according 
to the directions of the a&. £to w, where the law annexes certain 
qualities to a thing, they are a part of the thing itfelf. Adeedoffe- 
offment at common law pafled no intereft without livery of fei- 
fin; but when livery was made, it related back to the feorrmenf v 
So recording, which hath been fubftituted in the room of livery, is 
eflential to pafs the ertate out of the grantor, and vmhottt it nq 
eftate is vefted in the grantee. The two .(edions of the law 
muft be foconftrued as to avoid contradi&ion. T° % tn - a t tn * 
firir, renders all .deeds ineffectual which are not indented and re* 
corded, and that the 4th makes them valid, tho* thofe requifites ar$ 
«Q|qbfcrYed| is q c^nftfti^ion which unneceflkrily produces inde* 
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cent hoftility between the two fe&ions. It is the bufinefs of the 
court then, to give ftich a conftfudtion, as to reconcile the va- 
rious parts with each other. By the firft fe&ion, no eftate 
prt/fes without recording by the 4th, the dte& if not recorded 
within the time prefcrihed y is void as to purcha/ers and creditors, 
but not as between the parties, if recorded at ally tho' not w th- 
in the time. Y e ^ until it be recorded, no eftate paflet. The 
cafes determined under the ftatute of 27 H. & C 16, which is 
fuhftantial^y the fame as the law in queftion, are in point. Un- 
til inrollment, no eftate paffes, $hep. Touch. 220. So the fame 
book proves, tha^unleft the deed of bargain and fale be indent- 
ed, nay written on parchrnent ? nothing pafles, becaufe the fta- 
tute requires tho-'e things. As an evidence that tHe legiftature 
rncant what I- contend they have expreffed, the 12th fedtion of 
this very Jaw gives validity to deeds r which before that time had 
not been indented and recoj>dedin purfuanceof the aft of the 9th 
6fAnn, C. 13, which wa> jn the verywwds of thisciaw as to 
thofe requires. 

The next o^je£Hon Is, that the deed was not delivered. 
The whole evidence being ftated upon the record,, the validity of 
the deed becomes a queftion of law. Pelivejy is famettrnes a 
queftion of faft, fometimes a queftiolv of bfw. If it;be deliver- 
ed to a third perfon to examine^ or as an efcrow, there is infafr 
a delivery, but in law no eftate. paffes thereby^ .~N6w~ 'm this 
cafe, a delivery was not proved by the evidence ftated in the 
bill of exceptiqns, and it appears that that was all tbo^evMence 
on that point. 

Ronocd for the appellee. The objection as to the deed not 
Saving been recorded, is fully Jettled as I conceive by, the caie 
of Turner v*. Stip, (ante Vol. I, P. 319,) in which the court 
determined, that a deed was valid between the parties, tho*im-: 
properly admitted to record, or not recorded atall. - 
" The next obje&ion is, that the deed was not indented* But 
this is, not neceffary to pafs an eftate, % Blac. Com. 300, Nay it 
is not even neceffary in order to produce an eftoppei, tor a deed 
poll will anfwer thepurpofe, % Morg^ Ejs. 169. The incon- 
venience, of the novel doitrine now contended for would be in- 
finite. If ftrtSly fmrfued, it would defeat the effe& of almoft 
pvety conveyance made in this country. For if indenting be 
neceffary, we muft refer to the common law for the mode, and' 
We fliall* there find, that it was performed by cutting through 
Jetters, a Blac.. Com* 2995 a- -practice, .which has v never- been 
Jmrfaed in this country. We are to confider ti^e intention of 
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the deed, and even if the appellant*s counfel be right in his con- 
ftruclion of this law* fo that the deed in queftion cannot take 
effe& as a deed of bargain and fale, yet it may operate as a co- 
venant to ftand feized, ut res mag is valeat quam per eat. Or 
the deed may operate as an effoppel to the claim of the appellant. 

The third point is, that the deed was not delivered. A de- 
livery may he made either by words, or by acts, Shep. Touch. 
55. It will be valid if made to a ftranger for the ufe of the 
grantee, Ibid. 56. Now the evidence in this cafe feems to be 
compleat. One witnefs has declared, that unlefs the grantor had 
acknowledged the deed to be his a£fc for the purpofes therein- 
mentioned, he would not have attefted it, becaufe it was his 
conilant practice to require this folemnity. But what I confi- 
der as conclufive, is the atteftation. All the- witnefles have 
there declared that the deed was figned, fealed and delivered, in 
their prefence. I contend that thofe witnefles ought not to be 
permitted to contradift their atteftation, even if their evidence 
went to that. It would be extremely mifchievous, if a witneft, 
after giving authenticity to a paper by his fignature, were per-* 
mitted to deny the fa<5t. which he has thus authenticated, 

Marshall on the fame iule. As to indenting, it is cer- 
tainly uneceflary at common law to pafs an eftate, and tho* 
fpoken of in the firfl: fection of the a&of Aflembly, it is difpenf- 
ed .with by *he fair conitru&ion of the 4th; which declares the 
deed valid between the parties, though it want this folemnity. 
This is the more evident, by connecting this with the 3J fec- 
tion of the law which ipeaks of deeds poll. The/e are deeds, 
fpoken of in the 4th fe£Hon which mott certainly need not bq 
indente^, and then it is faid, " but the fame as between the parties 
fliall be valid." What iarae? The aofwer is, deeds poll a*, 
well as deeds indented. 

As to the delivery, it is a mere queftion of fa£. The court 
cannot fay, what weight of evidence ihall be fufticent to prove/ 
it. If the deed lie antient, flighter evidence will fatisfy a jury 
of the fo&y than if it be a recent one. It cannot be expe&eiT 
that a man fhall preferve his teftimony.to any indefinite period 
of rime, when rje may be called upon to prove this fatt. It is 
only neceflary ifor him to fatisfy a jury of th^ ia£t, and in this 
ufe the jury was fatisiied. ; ,,*... 

I (ball fay nothing, upon, the fubjeci of recording, fznee that 
peint has been already fettjed in, this <^ourt, by the cafe of 
furnsrand Stip, v . ; t . \ : , 

Washington 
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Washington ia reply. It is evident that there is no way 
to reconcile the apparent inconfiftencies of the act of 1748, but by 
giving to it this conftruction, viz: the deed muft be recordedat 
fome time or other, in order to pafs an eflerte of freehold, but as 
to creditors and fubfequentpurchafcr?, it muft not only be record., 
ed, but it muft a'tfobe recorded according to thedire&ionsof theacT:; 
but as between the parties, it need not be recorded according to the 
directions of the a£t, but then it muff be recorded. By this conftruo 
tion, the ad is rendered confiftent, and each claufeandfentenc^of 
the law will have an effective meaning, Uponlhis diftinftion, 
the prefent cafe differs from that of Turner and Stipj in that, 
the deed was recorded though not agreeably to the dv eel tons of tb* 
afly in this, it was not recorded at all. 

As to the indenting ;— It is true, that a.t common law, this 
piece of folemnity is not necefiary to pafs an eftate - x but this is 
no anfwer to the objection. The fta.ute pofrively requires it, 
by declaring that no freehold eftate {hall pafs hut by d ed indent* 
ed. Is there any cafe which proves, that a folerrmity thus inv 
perioufly required by ftatute can be difpenfed wich ? On the 
contrary, do not the cafes cited by Mr, Campbell,- decided upon; 
the ftatute of inrollmehts, clearly prove, that a- folemnity thus 
required, muft be performed in order to -give efficacy to 
the deed ? As to the argument, that it is good/as a covenant to 
ftand feized, though it fhould not take effect as a deed of bar- 
gain and fale, there is certainly nothing in it, ^ecai^fe the deed 
itfetfxs void, and being fo, it can under no name pafs an eftate. 

The 4th feftion does not difpenfe with indenting , tho* it does 
with recording in the manner pnferibed by the ifffeclicin as between 
the parties to the detd. To repeal the exprefs declarations of 
the firft, by any implication growing out of the 4th k&ion 9 
would be repugnant to every rule of conftru&ion. 

Upon the point of delivery, the arguments on the other fide 
prove too much. They would go to eftablifh what no profefli- 
dnal man would directly avowi and that is, that a delivery is 
jiot.necefTary at all. I admit tnat in this, as in all other cafes, 
the beft evidence is to be given which che nature of the cafe will 
admit. It was fo in this cafe. But then certain queftions of 
law arifeupon that evidence. Is the acknowledging of a deed 
equal to a delivery of it? Let k be that the former is fuffici- 
ently proved; but is that enough? Iv^oft clearly it is not.— * 
Again, was the delivery to the witnefs to examine it, fuch ade-* 
livery as would pafs the eftate ? Certainly not, but the con- 
trarv. Yet all thefe points were decided by the court, and as 
we fay improperly. I<yon$ J,,. 
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LvoftS J* delivered the opinion of the court. 
The firit objection, which I (hall notice is the want of indent- ' 
ing. It is contacted thatj the firft fe&ion of the law requires! 
this folemnity, and-ihat the 4th does Jiot.difpenfe with n even 
between the parties* But the.anfwer is v that the 4'h feiTioi* 
would be nugatory if alUhefe and the other requifitcs were ne e£- 
iary, for if the.deedbe void for the want of them by the In ft 
ie&ton, it was unneceflary to declare ft voidlri theu.urth. 

What is it, that &ai be binding between the partfe* ? *J*he 
htnfwer is,, all conveyances without rettriction. The apparent 
jebjecl of the law was to fecure creditors and fubfeq«ieiit nurcha- 
fers, and not to afTe& the parties. 1 his Is more particularly 
proved by the 10th fsStionjof the law, whi< h requiierm hv;7hfs 
of all recorded deeds to be tranfmitted to the fev Tetany's ofiLe to 

be there regiftered. . . 

But fuppofe indenting were necefTary, this deed begins 
* This indenture/' It is figned, fealed and acknewledgexi *s a 
deed indented, and the grantor cannot afterwards deny it. 1c 
is to be taken moft ftiongly againft hip. What would be the 
confequence, if proof of indenting were always neceflary ?' *Thts 
originals cannot always be produced, an'd'in the copy it cannot 
appear. The moft trifling degree bf indenting woul 1 be fuffi-' 
icient^ and this might be worn out, fo as not to be perceived.- 
|n the ftri&eft pleadings they are called deeds of Inderitiift, not 
feeds indenttd. The cafes all prove, that indenting is iirmeeef.* 
&ry. Judge Jlhc\ifione in his commentaries fay°, tfa' it is n w* 
i>f little otqer ufe than to give a'name to the deed. This cafe- 
In principle may be compared to that of Jones & Tt mp!e t/*T og- 
Irood, (See ante Vol. 1. P, 42) where thiS court determined, th. t 
kfcroll waseo^ufvalenttoafeai of wax, of ofaViy thirg capable of 
impreffion, and imprefled. This decifion was roundel upon the 
real juftice of the cafe and the cuftottt of the country ; that the 
^croll being atfqpteJ by the party, and acknowledged to be his" 
feal, jnade it bis feal in fact. So here, the party having ac- 
inowlcdged that tKis, was an indenti/Ye, he has made it fo as to'* 
every, legal purfx>fe. A deed beginning "This indenture," t* o* 
pot in hSt indented, may be given in evidence. - ! A*6ig.* 

tffi 169. ' ! \ . 

The fecond objection is to the proof refpefiipg the delive- 
ry. The, parties, have declared it to be feated and delivered^ and 
Jus is attefted by the fignature of 4 witneffes who could not afi- 
krwards have been permitted to dilnrove it. Thi* delivery we 
Buft GQnfider as abfolute, becaufe if it had been intendeds ?.n- 
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ifcrew % h Ought to have been fo ftated* Neither is there ifif 
proof that it Was fo intended, but the contrary is ftfrithgly tobd 
inferred from the evidence. It would, have been ftimcient to 
have entitled the deed to be recorded, if k had beeri offered. 

The laft objection is, tHat.it was not recorded* The cafe of 
Turner and Stip is conclufive upon this point, for tho* that deed 
was admitted to record, yet it was improperly admitted^ and 
Wa* confequently in the fame fituatton as if it had not beea re- 
corded at all. 

The cafes cited by the appellant's counfel tipdn this point do 
riot apply, becaufe there is nothing intheliatuteof iitfollmentf 
fimilar to the provifions contained in the 4th feftion of our act 
ofAflembly. 

Order of the Diftrift Coiirt affirmed. 



' SHELTON againft BARBOUR. 

THIS was an appeal from the Diflrift Court of Charlottes- 
ville. It was an action of trefpafs, aflault and battery & falfc 
imprifonment, brought by the appellee, whohadbeenheidbythtf 
appel knt as a flave, in order to try his right to freedom. The plead- 
ings having put this, point in iflue, the appellant the mafter, of- 
fered in evidence at ranfeript of a verdict and judgment in the for- 
mer General Court, between the mother of * the* appellee 
and Robert Harris, under whom the appellant claims, by which 
vardift it was found, " that the plaintiff was theilavc of die de- 
fendant/' The appellant's counfel offered this as conducive eu'u 
dence of his title, but th$ court being divided hi opinion lent the! 
verduSl to the jury as circumftantialividenct only , arid in no o- 
ther manner. To this opinion the appellant excepted and the 
verdicl being againft him* he appealed. - 

Marshall for the appellant. There is no' rule better 1 
cftabliihed than this, that a. verdict may be "given in evidence 
between the fame parties, or between thofe, who arfc ft ivies to 
the verdid, and where the matter in iflue in both futts were the 
fame. BulL'Ni. Pri. 232, 233. In this cafe, both the appellant 
and the appellee were privies to the verdidfc found in the general 
court, the former, claiming in right of his mother, and the lat- 
ter, claiming fuch title as the, defendant in the former furt could 
convey to him. Freedom or flavery was the fubftantial matter 
in ifTu$ La .both fuits. This point was once decided in the for- 
mer 
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ftier General Court, and trie principal was there laid down* 
that a verdict finding the mother to be free, fhould be conclu- ' 
five evidence of the freedom of the child, in an action brought 
hythe child, againft one claiming under the defendant in the fir ft 
fuit. 

Ronold for the appellee* If the court had decided that the . 
verdict was not conclufive evidence, they would have done . 
right, ift, becaufe the whole t££ord in the former fuit; was not 
produced, but only the verdict and judgment, from which itcould 
not certainly appear to the court, what was theefiential matter 
in difpate upon the former trial j and fcdly, becaufe from the 
very nature and reafon of the thing, it would have been unjuft 
to effect the appellee's title by a verdict, to which he was not 
a party* For he might have had it in his power to produce 
better evidence of his right to freedom than his mother could, 
which indeed it appears he did, from the verdict being in his fa- t 
vor. Upon a trial touching a right of comjiion, it is clear 
that a verdict againft one commoner, would not be evidence in 
an action brought againft another, for the fecortd rhay havt fome 
other, or better title t u ari the former* So in this cafe, the m «.:* 
ther might have be^n a flave, and yet the fon might be free, for* 
he might have been liberated, and the record not ftatii g t le 
whole evidence, it does not appear that the fon relied upon t ie 
fame title that his mother did. 

But I contend, that the court did not decide whether the ver* 
diet fliould be considered as conclufive evidence or not. The 
judges were divided upon that point, and therefore the court has 
not erred, even if the verdict were conclufive evidence. 

Copland on the fame fide. In addition to the arguments 
ufed by Mr. Ronold, I would afk whether a verdict ought not ; 
to be as conclufive againft the matter as againft the flave? . 

Warden on the fame fide, infifted that the cafe of Tom and 
Jenkins decided in this court (See ante Vol. i, P. 123) if looked 
into, would be found in a great meafure to decide this queftion. 

Washington in reply. The principle of law laid down 
by Mr. Marihatl has not been controverted other wife, than a$ 
wing an unreafonable rule. I (hall therefore confine my obfer- 
vations to the objections made to the rule upon that ground. 
The reafon, why perfons who were parties to the former trial, or 
who, claim under them, are bound by a verdict rendered upon 
the fame queltion, is, that there may be an end put to law fun.*; 
for it would be inconvenient if men's titles once decided, fhould 
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d by Google 



66 SPRING TERM 

be always at fea* and fubjecl to the hazard of many trial** when 
16ft of teftimony or other cafualtics m'ght happen* 

Bbt it is obje&ed, ift, that the fon might have it in his pow- 
er to produce better evidence than the mother, This would ap- 
ply with equal force in all other actions where the plaintiff or 
defendant had mifcarried in a former fuit, and would furnifli an- 
apology for endlefs litigation upon the lame fubje&, however 
frequently it may have been decided. 

2d. The fon might have had a title which his mother haJ 
toot. If the faft were fo, then the cafe would have been out 
of the rule contended for, which is, that a verdict can he given 
in evidence only between fuch as are parties or privies to it; 
attd where the trial xuat had upon the fame point-, but if the plain- 
tiff had another title, why did he not fhew it? He may yet fhew 
it> tho' the judgment fhould be reverfed. 

Laftly, it is faid that the court did not decide, that the ver- 
dict was not conclujhe evidence. The record itfelf will 
beft explain the decifion of the court. It dates, that €t the 
court fuffered the faid record of a trial to go to the jury as «V- 
cumfltintial teftimony on/y y and in no other manner" which was 
certainly deciding, that the jury were not to confider the ver- 
dict as conclufive, but only as circumftantial evidence: and to 
t his opinion, the exception was taken." 

Campbell for the appellee. The cafe cited from Buller 232, 
does not fupport the rule of law contended for. It declares that 
the verdiS may he given in evidence but does not aflert that it is 
to be confidered as conduiive. The reafoning of the author 
proves! that fuch was not his meaning, for he fays w the ver- 
dict iivfcich a cafe is a very perfuading evidence" In this cafe 
the verdict was given in evidence, and therefore the very thing 
Was done which the authority requires. 

The record not ftating that the appellee's title was the famfe 
with his mother's, this court will not prefume it, for the pur** 
pofe of rendering the judgment below erroneous. It is true, 
that the queftion in both fuits was the fame, but it no more fol- 
lows that the title was the fame, than that every queftion which ' 
refpe&s the fame parcel of land muft be the fame. 

Since the law, as well as the beft feelings of the human 
heart favor liberty, th$ rule contended for ought rather to be. 
moderated than extended in the prefent cafe. 

The 
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The PRESIDENT delivered the opinion of the court. 
TodifchargethiscafeofTom&JenkifiSGitedat.thebar,letitbe«b- 
jerved, that the only queftion there was, whether the court did right 
in admitting the hearfay evidence or* old people then dead, to prove 
that the plamtifPsanceftors were Indians.;, this court approved the 
.opinion of the Diftridt. Court. In that record there is a paper which 
feems to want a name, ^appears merely to contain the arguments 
of one of the counfel, and the opinion of one of the judges upon a 
j>oint which this court hasiince fan&^oned ; to wit, that there was a 
:time when the law of this country authorifed the making flaves of 
Indians taken in war within the then colony'; that under that law, 
many Indians were made flaves, and their defendants have conti- 
nued In bondage. But that fome tim« after^ that law was repealed, 
from which time, no American Indian could be made a flave. 
But this court took no notice of that paper, as it did not come 
\ip as an exception to the opinion of the court, but was permit- 
ted (at the importunity of the counfel) to be made part of the re* 
cordi , 

In that cafe too, this court thought that the deposition of Mr. 
Beifield, to prove that a verdict had been given in another fuit 
between Richard Vena and William Hammond was inadmiffible, 
iince the record itfelf ought to have been produced. '* 

It has been contended in this cafe that liberty is to be favored. 
This is true, but the court cannot on that, or on any fa* 
vored fubjeft infringe the fettled rules of law. It was alio ob- 
jected, that the plaintiff might have had it in his power to pro- 
duce better teftimony than his mother did. In the firfr place, it 
is not presumable that he knew more than his mother did refpefting 
her title to freedom, and' in the next, * the law indifputably 
fuppojts the rule contended for, that between parties and privies 
to the former fuit, the vecdiii is concluftve evidence. The rea- 
fon of the rule has additional ftrength in this cafe; for fince the 
act of Affembly declaring that children (hall be bond or free ac- 
cording to the condition of the mother, the verdift, which found 
the mother a flave, was conclusive evidence to prove that the fon 
was fe>. The cafe mentioned by the appellant's counfel in the 
General Court was like the p relent. 

It was argued, that the appellee might have been manumit- 
ted. If fo, he certainly ought not to be precluded from proving 
it, nor will the opinion which this court will give preclude 
Jum, The judgment muit be reverted for error in the court's 
jiot admitting the record as concluftve evidence ^ to prove the 
fbintif} a flave, The cauie is to be fen£ back for a new trial 
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witfi a dire&ion to this efFecT:, unlefs the plaintiff can (hew that 
he or his mother were manumitted fubfequent to the firft verdk& 



BROCK & others agairtft PHILIPS. * 

THE cafe was — John L. Lewis by his will devifed, that as 
much of his land mould be fold as would be fufEcient to 
pay his deht?,, and he empowed bis executors thereafter nan.ei^ 
to fell and make conveyances for the fame. He alfo devifed to 
Jhis wife one half of his land remaining after. nis debts paid, ana* 
the refrlue of his eftate, and the reverfion of the land given to 
his wife, to go to his children* The appellant Brock and 
"two others were named executors, the former of whom alone 
"qualified. The executor fold a tra& of land for payment of the 
debts, and fuppofingpthat the amount of the fale would be fuffi- 
cient for that purpofe, he delivered to the widow z moiety of 
the remaining land, Afterwards finding it necefiary to fell more 
land for payment of further debts, he- difpofed of the reverfion 
of the land allotted to the widow, by public fale, which was 
purehnfed by George Stubblefield another of the appellants, and 
he felling to Beverley Stubblefield the other appellant^ a con- 
veyance was made by Brock to B. Stubblefield. 

The prayer of the bill is to fet afide the conveyance, and for 
a divifion of the land according to the will, which was decreed 
by the High Court of Chancery, from which this appeal vrai 
prayed. 

Washington for the appellant. There are but two queftt- 
ons r worthy of con fileration; for the charge of fraud in the. 
hill being denied in the anfwer, and fupported only by one depo- 
sition without corroborating circumftances, it will not be con- 
Tidered as true, They are ift, Whether one of the executors 
alone could fell ? 2d, Whether the executor a&ed properly iti 
felling the reverfion ? 

Jt is trye, that a power given to two, cannot be executed 
T>y one. The diftinftion is between a power devifed to three 
by name, to be e^ercifed by them in their individual capacities^ 
and one which is given to them in their official capaci- 
ties. In the former, all mutt join in executing the power^ be r 
eaufe a fewer number than thofe appointed will, not anfwer trip 
defcription. But in the latter cafe, if two only qualify, they 
are ftfll the executors, and anfwer the defcription. In this cafe^ 
the power is given to the executors virtute $ciu %i % 
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$d, The ■widow, was not bound to take a moiety of the re- 
mainder under the will. She was entitled to, and might claim 
a third of the white. It does not appear to the court, that the 
part allotted to her was more than a third, and confequently, 
the executor, who had a right under the will to fell for pay- 
meat of dehts, coqld not do otherwkd than fell the reverfi- 
on, the widow being lawfully entitled to retain the pofieflioa 
during her life. It does not appeai that there was any other 
land to fell except this reverlion. 

M arshall. If I thought there were any doubt refpecTmg 
the want of authority in the executor to fell the reverfion of 
this land, I fliould queftion the right of. one executor to fell 
at ali. But confideiing the other point as being too clear to ad- 
mit of doubt, I fiiall confine ftiyfelf to it. T* 

The executor was bound to purfue the power delegated to 
bim. The widow, was entitled under the will only k> a moie- 
ty of the land not difpofed of in payment of debts. She did not 
liemand her dower, but accepted of a inoiety of the land whfclj 
remained after the firft fale had been made. She can- 
not therefore claim under, and againft the will. The executor, 
inftead of felling the re vcrilon of the moiety allotted to heri 
Jhould have fold the other moiety, and even if it were neceffary 
to fell this, or a part of it, the abfolute right and prefent intereft 
I mould have been fold, fince the widow was entitled to no part 
[ uader the will, till after the debts were paid. The confequence 
l of what has happened is, that the children have been extremely 
: injured by having their property fold under an incumbrance, 
f aii<f on that account at an under value. 

\ Washington in reply. If the executor ought to have fold 
\ other land, it may be a reafon to charge him with mifconducl:, 
but the purchafer ought not on that account to fufTer* An ex- 
ecutor by law ought not to fell flaves whilft there is perfohal e£. 
tate ; but yet if he were to do it, the title of the vendee could 
not be impeached, any more than if he had purchafed 
from the executor a fpeoific legacy, whilft there were other af- 
fets fufficient to pay the debts, Mead vi Lord Orrery. &c. I 
M. 235. 

Lyons J. delivered the opinion of the court. 
It is unneceffary to decide the firfr point made in this caufe, 
fince the court feel no difficulty in affirming the decree upon the 
fecond. There can be no doubt, but that the executor has ex-r 
ceeded his power in felling the reveriion of the land in queftion^ 
The cafe of a perfoo purchaixrrg flaves, or afpecific legacy kon\ • 

- an 
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an executor whilft he has other aflets to pay debts, is nat like 
the prefent. The executor by law has a right to the pofleffion 
-of flaves, and of perfonal eftate, and a right to fell them. But he 
has no right to fell lands, unlefc under a fpecial authority. A 
purchafer therefore of land,, from an executor, is hound to look 
foTy and to underftand the extent of that power, and confequent- 
ly the principal caveat empt$r ftri&ly applies in fuch a cafe. It 
is othenvife as to perfonal eftate. The executor inftead of fell- 
ing the reverfion nf cb isJand x>ught to have fold the ether moiety 
which was unincumbered. 

* Decree affirmed. 



. TURNER againfl MOFFETT. 

THfS was an appeal from the Diftxift Court of Dumfries 
Moffett fued out a capias a a'nft Turner and Chilton 
which was ferved upon lurwr. The declaration was upon an 
aflumpfit again (I Chilton on! v. Turner and Moffett by confent 
refered the caufe to arbitration under a ruleofcourt, and agreed I 
that the award (hould be made the judgment of the court. Ail j 
award was made in favor of the appellant for £ 132 : 5 : 9, for 
which judgment was entered, and alfo/or the co/ii. 

Marshall for the appellant, Contended, that the judg- 1 
ment was erroneous for two reafons, ift, becaufe it is againft I 
Turner, when by the apellee*s own ihewing it appears, that ' 
Chilton y an 1 not Turner was the debtor. The declaration is a- 
gainft Chilton only, and there is no charge again ft Turner. In the 
cafe of Picket &CIayborne, this court determined, thataconfeffi* 
on of judgment cured the want of a declaration. But he knew of 
no ca/e where the reference of a fuit and an award made there- 
upon, had been confidered as fufltcient to cure the want of a 
declaration, much lefs to cure a defe&ive one as this is, 

2dly, The judgment does not ourfue the award, for the for- 
mer gives cofts, which the latter does not. 

Washington for the appellee. In anfwer to tfce firft 
point relied upon the cafe of Leftwich and Stoval {ante vol, 
*> P- 3^) which feemed to conclude all difcuffion upon the que- 
ftion. 

As to the id point, the judgment is for the very Aim award* 
ed by the arbitrators, and the cofts are given by the court, as 
th$ neceflary confeauence of the judgment, / 

tl Marshal 
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Marshall. The cofts, are not the neceffary cor.flquer^e: 
of the judgment's being for the appella t; o* iupjofe tbe arbi- 
trators had awarded that the appeilart ihouKi pay the cofts - y the. 
judgment muft in this refpedt have put fued the award akncu^h 
the judgment for the debt was in his favour. 

The COURT gave no opinion upon any of the above points, 
obferving, that the award is fta 1 ed to be n ade in pui fuauvtr of an. 
order of reference, the date of which is md recited, and that the 
judgment upon the award is therefore erroneous. Whereupon 
Wafliington moved for and obtained aceruoiari, upon a fug- 
geftion of diminution. 

The judgment was reverted at the fucceeding term for this 
[error. 



TURBERVILLE againft SELF, 

T\ EPLEVIN, m the County Court of WeftmoHand brought 
f\ by Self the defendant in error. Avowry for rentarrear. 
Plea nit debet ^ and concludes as ufual to the country, but the if- 
fce is not joined by zjimiiiter. At the trial, the defendant gave 
in evidence an award of arbitrators made Jince the dijlrejs uas 
taken* but refpe&ing accounts fubfilring 'between the parti s r 
jrior thereto j in order to fhew, that he did not owe any thing 
to Ac avowant. This being objedted to as improper evidence, 
and being admitted by the court, a bill of exceptions was filed. 
The avowant offered in evidence to deftroy this demand of the 
plaintiffs, a bond of his for 50COlb of tobacco, which had been 
iiffigned to him as appeared jrom the endowment , f< metinie in 
1785, long before the diiheis was taken, but he did not prove 
notice of the affignment to the plaintiff-, nor did heotherwifc than 
by the endowment, prove the precife time when the affignment 
was made. The court reje£ted this evidence* to which an excep- 
tion was taken. Verdift for Self the defendant in error. This 
E* dgment was affirmed in the Diftri<ft Court of Northumber-. 
nd, to which judgment a fuperfedcas was awarded by one of 
the judges of this court. 

The obje&ions made to the judgment by Wojhington for 
the plaintiff in error were ift, That no iffue was joined in the 
caufe. 

2d, That the plaintiff ought to have fet forth the award fpe- 
cully in his plea, that the avowant might have it in his power 

to 
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to impeach it, and that fox this reafon it was improper to givi 
it ia evidence on the general ifliie. 

* 3*1| That thecourt ought to have admitted as ari off* fett again f£ 
the award, the bond of the defendant in error which had been 
afli<yned to the plaintiff. 

Marshall for the defendant, In anfwer to the firft point, 
relieJ upon the cafe of Brewer vs TarpUy (ante vol. x, p. 363} 
as conclufive. 

The fecond obje&ion if a good one for the reafon afligneJ, 
would equally prevent one bond from being offsett again ft ano- 
ther, which (it cannot be denied) may be dons under the gene- 
ra! expreffions of the aft of Aflembly refpe£ting difcounts. 
Though the award is made pofterior to the talcing of the dif- 
trefs, the debt was created long prior to it. The award docs 
not create a debt, but oniy afcertains one already exifting— it 
was therefore proper evidence. 

The anfwer to the third objection is, that the time of the af- 
fignment not being proved, it might have been made fiibfe- 
quenttothe diftreis, and it ib, was improper evidence to jufti- 
(y an act which was originally tortious For if nothing were 
due (which there was not, fmce the debt due from the- avowant 
exceeded the rent due to him,) when the dift'refs was taken,! 
tbefeizure was unwarrantable, and could not be rendered law-| 
fill by a fubfequent aft tending to deftroy the ofFsett of the te- 
nant againft the demand of rent. The date of the affignment 
endorfed on the bond, is no proof of the real time when that 
affignment was made. J 

The court affirmed the judgment, 



BRYDIE againft LANGHAM. 



THE appellant having recovered 4 judgments in the Count 
Court of Fluvanna againft the appellee, fued out 4 fever 
writs of ca.Ja. againft his body, directed to the fheriff of Ktnrii 
i9unty, wtiere he was taken and committed to jail* The coui 
upon motion, quafhed thefe executions with cofts including a 
attorney's fee, affigning the following reafon for their opinioi 
" That the (aid writs were illegal, becaufe Langham wa 
a refiJent of Fluvanna county , andthefaid executions were levj 
ed upon him in the county of Henrico^ whither he had gone 
the time the laid writs of execution were levied, and it not ap 

pearing, 
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/tearing, that he had removed his property out of the county of 
FlUVanna;*' 

The appellant excepted to theopinion of the court* becaufe the 
following evidence vtas determined to be fufficient to prove that 
notice was given of this motion* A notice in writing was prov- 
ed to have been delivered to the appellant, ftatingthat amotion 
would be made on a certain day of the next court, to quaih four 
executions ifllied from the clerk's office ^©f Fluvanna court^ 
againft him the faid Lungham, to fatisfy Alexander Brvdie, 
affignee of William Ga.lt & Co„ and one other execution iflfued 
from the fame office, to fatisfy Alexander Brydie & Co. which 
executions iftued on the 6th of Auguft, and were made re* 
turnable to the fucceeding O&ober term, all of which executt- 
tions were contrary to hw» 

The appellee alfo proved by a witnefs, that he had heard a 
colle&or of the appellant's fay, that he had under flood that moti- 
ons were to be made at this court to quaih the above executions. 

The judgment of the County Court was affirmed in the Dif- 
trift Court of Charlottefville, where it was carried by appeal. 
From this judgment, an appeal was granted to this court. 

Copland for the appellant. Until the aft of 1748* C. 8, 
no writ of execution could iflue from one County Court dire6l* 
td to the flieriff of another County. By this law § 20, 
it is ena&ed, that where judgment, is rendered in any County 
or inferior court, for debt, or damages, and the defendant (hall 
remove himfelf and bis effe8s y or (hall refide out,of the limits 
of the jurifdi&ion of fuch court, the clerk is authorifed to iflii* 
any writ off. fa. or ta. fa. directed to the(heriffof any county, 
where the defendant, or debtor, or his goods {hall be found. 
Now it is evident, that the fair con(rru£Hon of this law 1$, that 
if die defendant remove himfelf or his effe&s, execution may go 
into any county where his perfon or efte&s are to be found* If 
it were otherwife, the defendant might eafily evade the provifi- 
ons of the law, by removing himfelf, and leaving effeds of 
fmall value behind him. Behdes, it does not appear in this cafe, 
that the appellee had any effe£b at afl, in Fluvanna, and the 
court cannot prefume he had. The record ftatesj that it did 
not appear he had removed his effe&s. But it fhpuld have been 
proved that he had not removed them. If the faw be taken li- 
terally, it would follow, that if the defendant has efte&s in any 
other county than that, in which he refides, zfi.fu. may iflue to 
that county. 

K Mahsahlx. 
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Mar shall for the> appellee. There can be little dpubt about 
the true conftrucliort of this law. The removal contemplated 
by the Jegiflature was a permanent one; . it muft be a compleat 
abandonment of the county 141 which the defendant refided. The 
evidence of fuch a removal, is the carrying with him the bulk 
of his property. The leaving of a fmall part behind, would be 
considered 4s a mere evafion, and • would not avail the party. 
The enquiry in fuch a cafe muft always be, whether the remo- 
val was a fubftantial one, or a mere going out of the county 
with an intention of returning ' K and upon ^he evidence of the one, 
pr of the other, the propriety, or impropriety of ifluing the pro- 
cess to a different county, muft always depend. 

The record leaves no room for doubt in this cafe, that the 
defendant had not removed himfelf with a view t# abandon the 
county of Fluvfcnna. 

THE COURT affirmed the judgment. 



GOODWIN, 

againfi 
TAYLOR, Executor of Williamfon. 

THOMAS'WILLIAMSON by his will dated in 1787, 
devife^l as follows, viz. " I give to my daughter Eliza- 
beth Clements the intereft 0^4000 in government funds dur- 
ing he/ life, and at her death, I give the intereft of the above 
money, one fourth, to each of my grand- children S. Cocke, 
Elizabeth Clements, Frances Clements and John Clements, 
and at their deceafe, the principal and intereft to be difpofed of 
by them to their heirs, in fuch proportions, as they by their 
wills refpe&ively may direct, and in cafe of the death of my 
grand-daughter Sarah Cocke without ifiue, I give her part to 
my grand-daughter Elizabeth Clements." . 

Elizabeth Clements the daughter of the teftator, by deed du- 
ly executed, releafed to the plaintiff Goodwin and to bis wife 
Elizabeth Clements her daughter, and the grand-daughter of 
£he teftator, all her right and title in and to the intereft of 
^jTiooO of the faid certificates. The grand-daughter died in the 
life-time of her mother inteftate, and the plaintiff as ^er admi- 
niftrator j\le^ his bill in the County <Jourt of Southampton, to 
recover pofleJ&bn of £iooo of the (aid certificates. 

The 
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The court decreed the defendant to pay and deliver to the 
plaintiff jT 1 000 of the certificates in the publicfunds, bequeath* 
ed by Thomas Williamfon to Elizabeth the late wife of the 
plaintiff. * * 

From this decree an appeal was prayed to the High Court of 
Chancery, where it was reverted and the bill dtfmiffed; froni 
which an appeal was taken to this court, where the decree of 
the High Court of Chancery was reverted, and that of the 
County Court affirmed. 



e A S E -s 






ARGUED AND DETERMINED 

IN THE < • • . •' 

COURT jrAP.P E At S /; u i 

IN ••'■ .: ; '': •,'• "::'■ 

• THE FALL TERM OF THE ?E Aft, 

»795- 



COLLINS agalnfi LOWRY & Co. ^ 

THIS was art aftion on the cafe brought %y the appellees 
againft the appellant in the Diftridf Court of Northumi 
feerland, and at the trial of the iffue, the deposition of awitnefs' 
was read by the plaintiff, to which the deferfdaik obje&edj and 
being over -ruled by the court, he filed a biil of exceptions bat- 
ing, that a witnefe proved, that he had (hortiy previous to the 
Term* ka\ % gentleman from Alexandria, (at which place the 
depofition was taken,) who informed him, that the deponent 
had not long before that, failed for Europe, and had not return- 
ed, and that this was all the evidence in the caufe. The re- 
cord does not ftate, whether the depofition was taken it btni 
effe or in chief; or whether notice had been given to the defen- 
dant of the taking of it, 

Washington 
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Washington for the appellee contended, that the evidence 
of the witnefs accounting for the abfence of the deponent, was 
4he beft which could have been obtained, and that in cafes of 
this fort*, it was the prra&ice to admit hear fay evidence to ac- 
count for the abfence of the witnefs who had given a depofi- 
tion, 

. The PRESIDENT, If the depofit ion were taken de bene 
tffky the evidence offered to excufe the abfence of the wit- 
nefs was defe&ivej if it were taken in chief, no proof upon 
the ftfbjeft was ncceflary. But in either cafe, notice of the 
taking of it ought to have been given to the defendant, and as 
none is ftated in the record* the judgment is for that rea^ 
fon erroneous and mult be reverfed, unlefs the appellee's counfel 
fpppofes h$ can (hew that notice was given* and that the depo- 
fition was taken in chief, and prays a catiorari for the purpofe, 
which if afked for, will be grated. 

The appellee's counfel declined taking a certiorari, and the 
judgment was jrev#rf<x}. 

Note; after the PRESIDENT had delivered the opinion of 
the court, Wafhington moved to difmifs the appeal, no appear^ 
anre having been entered for the appellant, 

BY THE COURT. You might have, difnfifod the.appeal 
before the fccor4 was opened, but u is now too late* 



BERNARD againfl BREWER 

THIS was an appeal from a judgment of the Diftrift Cour* 
of Northumberland, affirming with cofts an order of the 
County Court, giving leavo to the appellee to build a mill up- 
on a certain dream, the bed whereof belonged to himfelf, a9 
Well as the land on One ftde thereof. 

MarshaUt for the appellant, ftated the following errors in 
the record. 

id, That no notice appears to have been given to the appeL 
lant of the application to the court for the writ of ad quod dam- 
num. The record ftates, that the acre fought to be condemn* 
cd was the property of the appellant, and the aft of Aflembly 
cxprefsly requires in fuch a cafe, that notice of the motion at 
leaft ten days previous tQ the making of it ? fhouW be given %o 
the proprietor. 

This 
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This law, as well as all others, which takes away 
from individuals in a fummary manner, any portion of thoir 
property, muft be literally and flri£tly puffued. 

frdly, The inquifition upon the writ of ad quod damnum was 
taken by the deputy inftead of the high fheriff. This being a 
judicial and not a minifterial aft, could not according to the 
principles of the common law he performed by a deputy. The 
a& of Aflembly requires the Jleriff to do it, which muft 
jnean the high fheriff. 

3dly, No notice appears to have been given to Bernard of 
the taking of the inquifition. The law requires the fheriff to 
five notice to the pj*oprietbr, or to his agent, (as in the cafe 
firft mentioned) if neither of them were in court at the time the 
order was made, of the day appointed by the court for taking 
the inquifition. It is true, the return of the (hetiff is " that in 
purfuance of the writ he had impannelled a jury and proceeded 
in all things as the faid writ required" and that the writ com- 
manded him to give notice; but in cafes of this fort, nothing 
ought to be left to intendment. It fhould have been ftated in 
fxprefs terms that tbfenotice was given. The court fhould be 
unequivocally afiured, that the party whofe property is to be 
taken from him, had an opportunity of defending his right. 
From the literal expofition of the return made by the fheriff, 
it would feem, that he proceeded according to the command of 
the writ after be bad impannelled the jury y whereas the giving 
of notice ought to have preceeded it. 

4th, The law requires the inquifition to be returned to the 
next fucceeding court. Now this is returned to the June court, 
whereas the next fucceeding court was in May. 

Wardek, for the appellee, admitted, that if the notice requir- 
ed to be given of the motion for the writ of ad quod damnum^ 
could be in any manner ufeful to the proprietor of the land, 
the want of it would be errror. 

But this could not be the cafe, fince the law directs the court to 
award the writ upon motion, and fefcms to confider the proper 
time for eonteftation to be at the return of the writ. So that if 
the appellant had had notice, he could not have oppofed the iffu- 
ing of the writ y if, as he had fuppofed, the court had no difcreti- 
on tq grant, or refufe it. 

But admit that notice was important, the appellant has not 
ftated the want of it upon the record, and therefore, the court 
will prefume the judgment below to be right, unlejs the con^ 
irary appear, 

The 
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The fecond* objection he faid was more ferious, as (he hw 
ituxft'bfc admitted to be as flated by Mr. MarfhalL The only 
diffroulty is to decide, whether in this cafe, the flieriffa&s ju*> 
dicially or mini ft erially I He was inclined to think, thatheadfcr 
«ri in the latter capacity. His duty is pointed out by the law. 
The jury are to make the enquiry, and he is in no inftance 
.called upon toexercife the Functions of adjudge. Besides, by 
the aft of ASembly, t\it jheriffxs to execute atf pracefs to him dt- 
re&edf either himfelf, or by deputy* ' This writ rrjay properly 
be called the procefs of a court within the meaning of the law* 

In anfw'efr to the third obje&ion, he relied, that it was then 
too Tate for the appellant to complain of want of notice, when 
the record ftatfes, that hi apptawd, and conteftcd the writ and 
inquifition,' : \ - - • f 

The forth objection he faid was founded upon a miftake ' ret- 
peeling the times^wheri the feffioris -of this county court are 
Held. * - ^ -. • 

Fleming, J.-*-The firft objeflion ftatedby the counfal is, 
that ten d^ys previous notice of the motion for the writ of ad 
qtud damnum does not appear td have beeh given to the appellant. 
„ All'law?, which interfere- with private rights, and which 
aothorife a mode of proceeding unknown to rae: common law, 
ought* to be flri&ty complied with, ( 

..If the record ftated that thejappellant was prtfent and mads 
d/fenciy the obje&i on might be gotten overw * But as this does 
not appear to have been the cafe, I am of opinion, that thefirfl: 
objection made to the order isfuftainablc. It will be unneceflary 
to give any opinion as to the, other objections, if the court 
&ould agree with' me in opinion upon this point* 

Lyons, J. — IhaVe always been of opinion, that the greateft 
ftri£btef$ is required in proceedings, not warranted' by the re* 
gular forms and principles of the common law. That in filch 
cafes, an exception from the rule, " that what is done in a 
court of record, (hall be prefumed to be rightly done," is proper. 
On the contrary, nothing is to be prefumed, and it mould plainly 
appear.that the proceedings: were regularly conduced. Thefe, 
I k fay, have been the fentiments, which 1 have always enter- 
tained upon this fubje&. But I have been over ruled by 
the xlecifions of this court, where a different principle has ob- 
tained, and therefore, fubmitting to the authority of thofe de- 
cifions, I have been led to confider in this cafe, how far the 
principles which they eftablifh? will apply to the firft point made 
in this caufe.' 

it- 
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It was argued by trie counfel for the appellee, that the no* 
tice of the motion for a writ of ad quod damnum was not impor- 
tant, as it ftood conne&ed with the fubftantial juftice of the 
cafe, finceth* granting of/thetwrit^ c6uld not' have 'been con- 
tefted by the appellant \ and that the record {hewed, that the 
appellant afterwards appeared, and defended the motion. If J 
could difcover that the appellant contefted the merits of the fyb- 
je& in difpute, I mould .upon the authority of former decifion$ 
in this court, (which m this refpecfc, admit no difference be- 
tween cafes of.this fort and thofe carried on, in the forms of the 
common law,) confidcr it. as a waver of all objections to the 
forms, of proceeding, and of courfe, that , the failure to give no- 
tice of the motion for the writ, could not afterwardsrie alledg- 
fcd by him as a caufe for reverllng the order. This court 
has decided, that after an appearance and defence made upon the 
merits of the cafe, the unfuccefsful party {hall not be permitted 
to object to any part of the proceedings, of which in an earlier 
ftage of the caufe, and before the trial upon the merits, he might 
have availed himfelf; as in the cafe where no iilue has been 
made up. But in this cafe, it does not appear that the appellant 
contefted the motion of the appellee upon the merits, but only 
the writ and inquifition. This is what he now contefts ; what 
he then had a right to conteft, feperate from the merits. And 
therefore nothing can thereby be prefumed to be waved. 

I do not think that there is any weight in the laft objection* 
The conduct of the flieriff in returning, or in not returning the 
Writ and inquifition to the proper court, ought rot to afiecT: the 
parties. If there had been negative words in the Jaw making 
the inquifition void unlefs returned by a particular time, the di- 
rection muft have been ftri&ly purfued; but this not beir*g the 
cafe it was merely directory to him. 

I am alfo of opinion, that the court had no right to award cofts 
in this cafe, and that in this refpe&there is error. 

THE PRESIDENT. I agree in opinion with the other 

i fudges who have gone before me, that if we could be fatisfied 
rorn the record, that the appellant appeared, and contefted the 
motion upon the merits of the cafe, he could not afterwards 
avail himfelf of the want of notice in the firft inftance, to defeat 
the order. A defence made upon the merits would, I think 
have amounted to a waver of all objections to the form; 
of proceeding. But the appearance after the inquifitiorj 
was returned, and contefring merely the wr^t and inquifition, 
does^Qt cure the errror which the want of notice of themotiou 
in the'firft inftance hadoccafioned. 

ent and order reverfed. 
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PHILIP M'RAE, 

againj 

RICHARD WOODS.' 

THIS was an appeal from the High Court ofcChancery, in 
a fuit inftituted there, by the appellee againft the appel- 
lant. The bill ftates, that the plaintiff* in the year 1769 had a 
lottery* the higheft prize in which was fome improved lots iil 
Chariottefville and a trad of land, which property, in the 
fcheme of the lottery was eft i mated at / 440. That Roderick 
M'Rae purchafed two tickets, Henry Mullens one, to which 
the plaintiff added another, the whole forming a joint property, 
in which Roderick M'Rae owned one half. That one of the 
partnership tickets (No. 69) drew the higheft prize, and was 
therefore entitled to the property above mentioned. Bat the 
ticket fo fbon as its good fortune was known, was forcibly tak- 
en frdm the faid Roderick M'Rae by the defendant Phillip APRae y 
who claimed the entire benefit of the prize. That the plaintiff 
and Mullent having fold their intereft in the prize to Roderick 
ATRae, the plaintiffconveyed the whole property to the affignee 
of Roderick. That about fifteen years after this, the defendant 
commenced a fuit againft the plaintiff at law, and in theabfence 
of the plaintiff's witneftes, who could have proved the tortious 
manner in which the plaintiff acquired the pofteffion of the tick- 
et, a verdift was rendered againft him for >£ 451 : 18 : 4 dama- 
ge*, for the whole value of the ticket. The bill prays an injunc- 
tion to the judgment at law. 

The anfwer ftates, that half of the ticket in queftion was 
purchafed by Roderick ATRae for the defendant, the day before 
the drawing, and that after it was known to have been fortu- 
nate, it was delivered to the defendant by the faid Roderick* 
That the defendant never claimed more than one halfoftbepnzt 
drawn by this ticket. 

The evidence, as to the right of Philip APRea and the man- 
ner of hi$ obtaining poffeffion of the ticket, is extremely contra-* 
di&ory. 1 

The fubjeft of difpure was fubmitted to arbitration by the 
two AfRea*s (as appears by the teftimony of fome of the ar- 
bitrators,) and a decifion was given in favor of Philip AtRea*) 
title to one half of Roderick** intereft in the prize. One of the 
jurymen who tried thecaut'c depofei chat his intention was to 
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give damaged for the whole value of the ticket. Another jurv-i 
man depofes, that the juTy gave to 'the appellant PHifip M*Re9, 
damages, for the ihteYeft which f Roderick. M'Rea held in the 
ticket. The declai&tibrf filed in the action, at law claims the 
whole ticket, and tfie v en I icTi"^ general, c< that the defendant 
did afliime upon himfelf as the plaintiff hath declared ii&iiidt 
him and affefs the* damages tOj£ 45! 518:4/' 

THE CHANCELLOR upon the hearing of this caufe, dU 
tested the iillie bee ween the parties in the action at commdri law*, 
to he tried again y ft Ctrl which decree the defendant ap; v * a -^d. 

MAksnALt forthe apellant. • i ihjill object ift,; to the de ; - 
cretin toto\ or if 1 am wrong iri that, then 2dly, to ib much of 
it; as dire&s a trial of ' thijlgbt of tile appellant to any part of 
the ticket in dffpute*. . ' . • v ' . t J 

' Upon the firit point t contehJ, that tne Bxlf qughf to' have 
been difmiffedi The equity flated is, that the appellant Wa$ 
entitled to Hd fart of the tidftty bUt having obtained the po£ 
feffiqn of it tortioufly, he thereby acquired prima facie an evi- 
dence of rights which on account of the appellee's want of telt:-? 
mony at the trial, he was unable to controvert; The equity 
how fet up, (naniely, that the appellifnt was* only entitled 
to a fourth of the tickeiy) not being Hated in , the" billy he hail 
no opportunity given hint of coiUfovering.it by hisanfwer, nor 
was it needflaty for. him to do fo$ and therefore,- .whatever proof 
the appellee' might produce as to the extent 6f the appellant's 
intefeft,- it w^sim'p roper for the Chancellor" to decide ilp6n M.- 
The appellee might haver amended fo as to put in lilue 
trie point for which He' how contends j bUt not having' done fdj 
he is confined to the enquiry ftat£d in the bill/ ;^ '.•',.* 

The' court ire not now at liberty to'faj^ tha't the veWict is 
wrong fo far ks rt 'gives to §he appelant Yue vAlue ; of a moicf/ 
of" the ticker. All the teftimony in the, caufe proves the right 
of Philip M'Rea./toa moiety, unlefs it he the,- awards 
which' is rrtade , upon the principled of accomrriocfaticn,' aha 
to which, the appellee" having objected, it would-be improper to 
allow it any weight in the caufe, by confidef ing "it .as evidence 
of the rights Wf the 'parties. ' ' ; * ' ' 

The Chancellor therefore erred as t conceive fn getting afide 
"ther verdict. The triad 1 before the jury was a fair one. The 
appellee does not even charge in his bill* that he ^as 'furpri?,"ed, 
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could have proved. It does not appear that there was any evi- 
dence before the Court of Chancery which was not given to the 
jury, and they having decided upon the right, the verdict 
ought not to have been fet afide. 

But admit the court (hould be fatisfied that the appellant 
was only entitled to a fourth of the ticket, then I infift fecond- 
ly, that the Chancellor ought not to have fet afide the verdi&, 
but (hould have in joined one half of it. 

In c^fes where a verdi£t is vicious in all its parts, or where 
no ftandard is fiimiflied by which to modify it, I admit 
it ought to be fet afide in the whole. As in cafes where 
it is unfairly obtained, or where the ad ion is merely founded 
in damages, as in trefpafs and the like. But in this cafe, if 
Philip M'Rae was entitled to only one fourth, inftead of one 
half of the ticket, then he is as certainly entitled to one half of 
the amount of the verdift, as in the other inftance he would 
have been, to the whole. 

As to the part of the ticket for which the jury gave him dama- 
ges, there is no fort of uncertainty. The whole teftimony in 
the caufe proves, that the appellant claimed only one moiety of 
the ticket. One of the jurymen proves that the damages given, 
were for that part. A lingle juryman depofes, that he intend- 
ed the damages for the whole ticket. Confider what a danger- 
ous precedent it would eftablifh, if in any inftance, a fingle ju- 
ryman, or even two, (hould be permitted after a fair trial to fet 
afide the verdi&, by faying, that he intended to find in this, or 
in that way. Such a uecifion would be in direct oppofition to 
that laid down in the eafe of Cochran vs Street (ante vol. i, 
p. 79,) where the court went entirely upon the evidence of a 
targe majority *f the juror s> which proved that they decided up- 
on a miftake. 

In oppofition to this folitary juryman, is riot only the evi- 
dence of another juryrtian, as well as that of many other wit- 
nefles, but the amount of the damages aflefled, plainly proves, 
that the verdift was for a moiety only of the value of the pro- 
perty, with intertji from the time it was withheld from the ap- 
pellant. 

The right of the appellant to intereft, cannot I prefume be 
contefted. If the appellee had not wrongfully conveyed the 
property to Roderick M'Rae* and the appellant had reforted to 
a Court of Chancery to compel a conveyance of the part bdon^- 
in* to him, the mefne profits would have been decreed, and it 
Would hfcve been error to have refufed. Having fued for da- 
mages, 
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mages, he was upon the fame principle entitled to intcreft in 
lieu of the profits. And if the jury ought to have given inter- 
eft, the court will prefume they did do fo, and not that they gave 
damages for the whole value of the ticket, which the appellant 
did not claim. 

Why then fliall the verdift be fet afide, and the appellant put 
to fea again to eftablifh his title, which has once been fairly at 
certained? If he be entitled only to a fourth, his right to a 
fourth ought not again to be put in jeopardy, fince the jury, 
having given damages for a half, have furnifhed this court With 
a rule to goi>y, in afcertaining the excefs which ought in equi- 
ty to be injoined. 

But if it were neceflary for the court to direft an Iflue at 
all, it ought to h^ye been one to afcertain the value of the fourth 
farty and not one, which was to bring the appellants right to 
any things again into queftion. 

Campbell for the appeljec. A (hort attention*to the hiftory of 
this tranfaction, will rurnifhafuflicientanfwerto the firft point. 

In the fuit inftituted at law by Philip M'Raeagainft Woods, 
he claimed the whole of the ticket, and recovered a judgment 
for the whole, in damages. Woods applied to the Court of 
Chancery, fetting forth, that tho' Philip M'Rae was inpofleffi- 
ou of the ticket, yet he obtained it tortioufly, and had no title 
whatever to it. Philip M'Rae, in his anfwer, admits himfelf 
entitled only to one half of the ticket, and upon thefe proceed- 
ings it neceflarily and properly became ^ queftion with the 
Chancellor, whether Philip M'Rae was entitled to any, and tp 
what part of the ticket? 

There appears to be two fubjefts of enquiry now before the 
court, iff, Can the verdi<5r. already found be cftabliflied? i\nd 
if not, then idly, How ought the court to proceed after fetting 
It afide? 

iff, That the verdift cannot ftand as it is, is what I confi- 
dently infill upon. If it were intended to give the appellant da- 
'mages for half the ticket, it \% unwarranted by the teftimony in 
ithecaufc, which goes completely to prov£, that if he v ereen - 
jtitled to any thing, it could only be to a fourth- 
I If damages for the wbolfe ticket were intended, then the ap- 
pellant's counfel does not attempt to maintain it. Vet one of the 
jurymen has depofed, that he intended the damages for thp whole of 
the property. Thi$ teftimony isobje&ed toby Mr. Marfhall, who 
ieems to cOnfider a jurvman in fuch a cafe, as an incompetent 
wimefr. Let me alk/ if a bye fifnder h*d proved miflbehavigr 
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\roul$J the court whc tried the cnu r e, or ^.ccurt of equky have 
heft rated to f.-t afiJe the verdict? Jt is admitted, , that if many 
jurymen had cuiicnrred in proving the fame fac^, that their evi- 
dence" vvouHVav'e deferved weight. But let me afk, can. the 
iqflurQCC'Of tj*ut!i depend uppn numbers? Qr can teftiinony com- 
ing from a juryman be lefs worthy of credit, than if given by a 
{Iranger? If he had been hin^felf miftaken, or if he knew of a 
miftake irtany of his brethren, jt was, hi j. duty toexpofeit, that 
the'efror might t?e eqne&eJ, 

2d, If the;j thq ypr<jicl is to be fet afide, what is the court. 
to do? It is entire, and cannot be fet afide in part and confirrned 
in p^rr. It i$ eithpr fpr the whole^ or for. a h^lf of the ticket. 
Both are wrong. . But. whether it be for the one, or the other, . 
thh coiir*' can at moft only conjecture. ";Qne juryman fays tfje. 
fir&, the other the laft. Where then is, tjie fljand^rd. which 
Mr. Marfliajl/pcaks qL by whjcb the. court can divide the ver- 

dift?' ' ' " ;, * .-' ' x " m . 

Ths court muft decree either upon the evidence, or upon the 
Verdict. N >t upqii the laft, becaufe that i* avowedly wrong, i 
If that be gi yen Jjp, ^nd the court fuppofe they can with pro-- 



priety To >k j»ito th^ evidence and decide upon that, lam ready tc 
goluto it. There' is a cafe in Morgan's Eflays, of an a&i 
on tipap a bill of exchange. There were two counts in the de- 
oja:a:ion, upqn one of which, the jury found for the plaintiff; \ 
upon the other, there, was an improper finding for the defen- 
dant. The p^ir.tjff.^fired to fet afide the fecond finding, and tq 
retain the firH;. Gut the court refufed, as the verdict was en- 
tire., .Jt is argued that the jury^ are tq be prcfumed to have giv- 
en intereft, becauie they ought to have done fo. But I do not 
think, they Pught. Philip M'Rae complains that Woods con- 
veyed to*Roderick M'Rae inftead of himfelf. But this arofe 
fron> the neglect of Philip fyTRae, who had improperly acquir- 
ed the pofleffioty of the ticket, and without which nq verdift 
could have b *en obtpihed. But Woods did right in conyeving 
to Roderick JVl'Rae tq whorp he had fold, the ticker. What 
considerations then prevaijed. with the jury in forming the ver- 
dict cannot eert^mly be known by the court. 

As tq the valu$ fixed upon the property in the fcheme of the 
lottery, it furniftas no ftandard by which the intention of the 
jury can be explained. .\ , 

M^sif ali. in reply., That a vcrdid is entire at law can- 
npt be denied. But that a coitft of equity may, when there i$ 
a guide to g6 by, fet it afich in part only, is every day's prac- 
tice. 

* Digitized by LjOOQ lC 
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tife. If the verdicl be improper in the whole, as if the trjal be^ 
unfair, or the whole finding be inequitable, or if it be wrong in . 
part, but the court has no iiandard by which/to diftinguifh the - 
good from the bad, in iuch cafes the whole verdift ought to be 
fct aiide, £ut if,' as in the oft: of a bond, the plaintiff has re ? - 
\ cohered too much at law, what does a court of equity doF-Not 
f let afide the whole verdict, but injoin fo much of it as the obli- 
gee in coufaence is not entitled to. Ific.be ncceffary to dired 
| an ifiue, the court does (o as to the flan dlfputed, but never fets , 
jafide the verdict which in the firii: in (lance is j>rcfumed to be 
: right. . f • ;■ 

Inhere is a great difference between evidence to prove mifbe- . 
jhavior in the jury, and the evidence of a juryman given long 
'*ftcr the trial, as to his fecret intentions at the time of giving 
i his verdicX The former might be i'een, or heard^ and with ref- . 
pect to which, compieat evidence mighr be adduced. The lat- 
ter is concealed frpni al! the world but the juror himfelf. No . 
.ocber perfon can know what were the fecret workings of his , 
;mind. |f the juryman in queflion went upon a miftake, it , 
tdoes not appear that hedifclofeti it. to any perfon at that time. . 
Tu pernijt him now, when jmpreffions have been made upon 
jtis rajnd by one of the parties, to fet afide the verdict, would : 
;beto eftabli/h a moil dangerous principle, and iuch as mull , 
tprove fatal to the purity of the jury trial, 

I ftill infill, that the jury were right in giving interefr, fince k 
'it was the duty of the appellee to majcethe deed to the- perfon k 
\wto bad psjjejjwn of the tickft \ he afted improperly in, conveying * 
I to Roderick, and By taking upon himfelf to decide the rights of • 
|the parties, he io liable to th& appellant for the mefne profits, 
L or for intereft in lieu of the.11, 

i FLEMING, J.-r-In this cafe there is a great contrariety 
pf evidence. The arbitrators gave Roderick M'Rae half of tha 
ticket, and Philip Mliae avers, that he claimed no more. But 
the declaration demands the whole, and it is probable that the 
verdict was for the whole, nnce the amount of the damages very 
little exceeds the price afHxed to the property by the fcheme or 
the lottery. To explain the principles by' which the jury were 
governed, two of that body have been examined, :»«d they d;3- 
fcr from each other upon thp main pqi:it. Qcljeclions were 
made to the examinations of the jurors; but it i* nut only ultial, 
but I think proper to admit fuch evidence for the purpoie of dis- 
covering errors which the jury may have committed. In this- 
»fe, I fhouid not feel an inclination to be oyer fcrupiiious h* 
**• * ' • '"* ' ' ' ' admitting 
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admitting teftmony, >yhen I refleS, that the appellant acqiu- 
efced for fifteen years vjrithout afferting his right to the property 
i/i queftion, until better evidence mjght be loft. I am well fa- 
tfefied that Philip M'Rae, is entitled only to one fourth of the 
ticket, independantfy of the a\yard and evidence of the juror. He 
has recovered one half if not the whole, and as 1 can difcover 
no ftandard by which to decree him what he is really intitled tQ, 
there feems to be no way left, but the one adopted by the Chan- 
cellor to do eflential juftice to the parties. I am therefore of 
opinion that the decreeis right. 

LYONS, J.-* I think this cafe ha$ come up toq early. The 
Chancellor does not fet afide the former yerdi&, but only direct 
an iffue to be tried to fatisfy his conference. The queftion tried 
and decided by the jury was the right of the appellant to the 
ticket.- Theppfleflion was confidered, and certainly was at law 
prima facie evidence of title. But the queftion is ? did the ju iy 
grve a verdict for the whole of the ticket, or for a part, and for 
what part? How was the Chancellor to afbertain this with 
certainty ? It is admitted, that the appellant was not entitled 
to the whole. No way remained, but to direft an iflue to try" 
the queftion for the information of his confidence. 

But before the iflue is tried, and before it is known what 
would be the decree of the Chancellor, the party appeals. Ought 
the Chancellor to be reftrained from directing iffues to inform 
him whether a fad be one way or the ether ? Surely not, and 
therefore the appeal in this cafe is certainly premature. The 
inquiry is merely as to the extent of Philip M'Rae's right. It 
is nothing to the court of equity how Philip Al'Rae came by the 
ticket i but it is eflential to know to what part he i§ entitled, and 
the value of it. At prefent it is impoflible for the court to af* 
certain that point. I therefore think the decree right. 

THE PRESIDENT.— As I am of opinion that the appel- 
lant had no*ground to come here at all, I (hall not inquire whe- 
ther he has done it too early, or not, Amidft the clafhing tef- 
timor.y ii^ the caufe, it is evident to me, that Philip M'Rae had 
riot a fight tci more than a, fourth. As ibon as the lottery was 
drawn, the two M'Rae's began todjfpute refpecYmg this ticket. 
My own impreffions are, that Philip M'Rae has no right at alls 
but I would not for this feafon award anew triaj, fince the ver- 
dict which has been fairly found, is in his favor: But the ex- 
tent of his right is not ascertained. 

If thon Philip M'Rae was entitled to no more than a fourth, 
the verdict which gives him much more ought to be corrected. We 
' ' '- fci 'were 
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were anxious to do this if we could without difturbing the ver- 
did* But we could difcover no certain ftandard by which the 
court could make the correction. We looked for it in Vain in 
the value affixed fo the property in the (cheme of fc the lottery: 
We then looked for it in the fale^ with no better fuccefe; The 
next chance was the verdid; but that appears to be for the 
wholes becaufe the declaration claims the whole. We next-re- 
ferred to the teftlmony the juror? ; but they differ upon the fubje£h 
The appellant attempted to account for the fum found by the ver- 
di&by fuppofing, that the jury had allowed intereft upon the cjaini* 
becaufe they ought to have done fo, but this is equally unfatisfa?* 
tory* It is entirely difcretionary with a jury, whether they will 
give intereft or not. And whether they meant to give it or 
not, is perfe&ly uncertain. My own .opinion is, that in this 
cafe, intereft ought not to have been allowed. Woods gave 
notice to Philip M,'&ea that he would not convey to hint, but 
having together with Mullins fold their intereft to Roderick 
M'Rea, he made a conveyance to him. In 1771, the land is 
fold as the property of Roderick m r it is'advcrtifed in the neigh- 
bourhood of Philip, and the property is pafled from hand to 
hand* 1111769, Philip having received notice from Woods, 
feems to have abandoned all intention of recourfe againft him 
and applies to Roderick. They agree to a reference, and in 
1784, Philip M'Rea for the firft time {hews an intention to re- 
fort to Woods, having no profpeft of recovering any thing a- 
gainit Roderick. , Woods in confequence of this unreafonabte 
t!elay has now no chance to recover againit Roderick, and there- 
fore ought not to pay intereft. 

Another mode was thought of by thetourt, and thaj was, to 
dire& the jury to.value a fourth ofthe tickets but againft thisa 
confiderable difficulty occurred on the fubje& of intere;ft, m 
which we thought we had no right to controul the jury. - * 

Upon the whole, I concur jwith the other judges in approving 
jthe decree. , 

Decree affirmed, •> 
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AkULE was made by the DiftHft Court offFajblApoh, tnat 
the appellant (hould be fufnmoned to tn.q next court to 
Thew caufeV' why an information ihould not be filed againfiV him 
'For' bribery and corruption in his 'office of juftice of the peace, 
for the cotinty of Wytfre, in Voting for a clerk of the (aid coun- 
ty." The defendant appeared in his proper penbn, and failing 
'tofliew fufHcieht caufe to difcharge the Wile^ the information 
^-as ordered to beliled i. The caption of the in formation is^hus 
" Diftria of Wytht, WcrfbhigU* and Ruftt:' It ftate^ " that 
:w the office of clerk of the peace in each county, is an office 
- ,c of great truft and confidence touching the admin iftratron of 
^.juftice, cVc. and that the faid office i.» cafe of vacancies, is in 
- " the difpofal of the juftices of the peace for the feme county* 
-"<• That by an a£t of AflernWy entitled an a& &c. the county 
■'** of IVyibe was formed, arid it was amoh£ other things eiiafled 
cc that the juftices of peace to be com'miilioned fof the faid 
c < county, fiibuld meet at the houfc of y antes M'Gawd far the faid 
; * c county, upon the firft court day after the fame fliotild take 
-"'pfece; and having taken tlie oaths prescribed by law, ffeouM 
~ tt proofed tx> appoint and qualify a clerk, j provided that fuch 
" appointment fhouid not be made, unlefvi, majority of the juf- 
^tices wereprefent. 1 ' 'O *• 

" That ujpon the firft court day after thefoid £ol)nty had ta* 

t€i ken place{ vi2s,*6h*lhea5th'of May i*$'d, at the r, hou<e of 

i%< C'James AFGavock m tfhe laid county, a majority of the- juf- 

i44 taees were prefenU- and the faid J a met Am/*// was then a'juf- 

€i tice of the peace f6r the faid county, and was then and theft 

v t €< prefent, and did then and there tafce^ths-tteths of a juftice 

"of peace prefcribed hy law, and a certain IV* Crocket end 

"tt certain Robert Crocket were then and there candidates foi 

li the office of clerk of the peace in the faid countyj 

<c That the (aid Newell not regaining the oaths of a jufliq 

€< of peace (o by him taken &c. upon the day and year aforefakij 

fi at the houfe of James M*Gavock in the county aforefaid* d'uj 

* unlawfully, wickedly and corruptly accept, receive, and tak« 

" from the faid TV. Crocket a corrupt promife that if he the faid 

* 6 James NiZLslly would then and there give his vote in favoj 

" of 
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"of him the (kM W. Crocket to be clerk of the peace in the 
" faid county, and if he the faid IV. Crocket were elefted, then, 
" he the faid Joints Newell fhould as a reward for his vote, 
" have from him the faid tV* Crocket one Half of the profits 
u that might accrue to him by virtue of jhe faid office; and that 
u he the fard fates Newell did then and there, a&ihg in the ca± 
" pacity of a jufticeof peace. Unlawfully, corruptly, and wick;- 
" C( % give his vote in favor of the fa'td IV. Crocket to be cterk 
" of the pfcace irl the fai'd county, in confidehuion of the faid 
'* corrupt, promife; fo as aforefaid made by the faid li . Crocket , 
" and accepted by the faid Jamil Newell, to the great difhohor 
" of the office of juftke of the peace, againft the form bf th£ 
" ftatute in fucfi cafe made and provided j in open violation of 
"the law?, and 'againft the peace," ice. ■' ' 

On the plea of not guilty the jury fotlnd tb£ defendant guilt yV 
arid amerced him in the furit of £50. The defendant moved hi 
arreft bf judgment* and affigned as caufe thereof, that the fnfor^ 
matidh concludes j that !he offence was Contrary to the form if 
the ftatute in that cafe made and provided, and in open violations 
of the laws, and the information cannotl^e maintained t#n either 
th* ftatute, or common law of England, as the affembfy of 
Virginia oh the* 19th day of December 1788$ paffed an a<Sr* 
14 eritrtred an ac\ to punifli bribery and extortion'* and that inr 
the acl laft mentioned, only a qui fatri information could be* 
maintained.- The errors being overruled, judgrrient was en* 
tsred for the £50, for the uX6 of the commonwealth, and the 
cofts, from which judgment, the defendant appealed."" 

Campbell for the appellant; The firft exception which ^ 
ftiafl take to the proceedings is, hhzt it does not appear the ap> 
pdlaht was fummottd to mew caufe agaihff filing the informati* 
on, in thfe manner required by the a<3 of Aflenibly. * 

This mode of proceeding, by which the party accufed is do 
jkived of a trial by the grand inqtieftof his country^ ought to 
be fo guarded, as to diminiffr as iritich as poffible the injury 
which he may experience, from loofing the chance of an ac*» 
qiirtal by that tribunal. In criminal cafes-j { k is not only, ng- 
ceflary that the court mould do right, but it fhould appear iit 
the record of their proceedings that they have done fo* No- 
thing is to be intended* It is not enough then, that the court 
firefted the party t6b€ fummoned, but' it fhould appear that he 
Was acludlly fummoned. It is true^ the appellant is ftated to have 
appeared, and failed to fhew caufe againft filing the informati- 
on; bat he might have been accidentally in court, and to thi$ 
M . circumftanc^ 
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circumftance, may fairly be attributed his inability to fhew caufe 
againft the profeeution. It has never been decided that aa ap- 
pearance in criminal cafes, could cure any error whatever. 

2d, This is a profeeution for bribery and corruption in the 
election of a cleric. I contend that the information ought to 
have ftated, that dnelcBion was h olden. If a maji be arraigned 
for mifconduct in his official capacity, it ought to be charged, 
that he officially acted. Only one magiftrate is ftated to have 
qualified, and it docs not even appear that a court was conven- 
ed, 

3d, The offence is not laid to have been committed 4< within* 
the jurifdiclion of the court** I admit, that if there be tanla- 
mount words, they will fupply the want of thofe above menti- 
oned. The caption of the information does not more nccefTari- 
ly mean the names of three counties^ than it does the names of 
three perfons. But if it do, there is no way by which to infer 
that the offence was committed within the jurifdiction of the 
court, but by connecting the caption with the fentence which 
charges the offence to have been committed at the boufe of 
James RT Gavock in the county aforefaid, which is nonfenfe. 
We cannot hunt over the intermediate parts of the information, 
fo as to connect the above claufe with the caption. There is 

!io precedent where the want of laying a jurifdiftion has been con- 
idered as fatal, in which an induftrious court might not from the 
whole information have collected enough to remove the objection, 
t Laftly, I contend that upon the merits of the cafe, the judg- 
ment is erroneous. 

j. The offence charged, is either bribery, or the/ale of an office. 
H cannot be the firft, becaufe that can be committed only by a 
perfon in a judicial capacity. 3. In ft. 145. 147. Extortion 
may be committed by him who acts rainiirerially, but /bribery 
Cannot. 

The election of a clerk, though committed by the law to the 
judges, is a mini/1 erial, and not a judicial act. The legiflature 
might authorife the judges to do an act of a mini ft e rial nature; 
but it would not therefore change its nature, and become a ju- | 
<Jicia! act, 

. The information then muft be fupported, as an offence in the 
fate of an office. 

The act of Aflerribly againft the fales of offices, was pafled in 
Q&ober 1792, and this profeeution was inftituted in May 1791, 
fo that the appellant cannot be convicted under that act. The 
#atnte of Edw. 6. then muft be reibrteJ to ; andiffo, it is liable 
to t ; he following objections: ift, 
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ift, The appellant is ordered to be cited to (hew caufe why ar} 
I information fhould not be filed againft him tor bribery and cor- 
ruption; inftead of which, he is charged with an offence of a 
[ different fort. If it be neceflary that the party accufed fhould 
. be cited at all, I contend that it is the more neceflary, thecita- 
J tion fhould truly jiate the nature of the accufation ; for other- 
' wife, it would rather ferve to entrap than to benefit him. The 
; information cannot be filed without the leave of the court: \>\ii 
I the leave granted in this cafe, authorifed an information for one 
offence, and an information for a different offence is filed ; it 
{ was therefore filed without leave. 

2dly. It is determined in Salk. 41 r, that the flat, Edw. 6* 
s doe? not extend to the colonies. 

Marshall for the appellee. The firft objection is, that the 
1 appellant does not appear to have been fummoned. }3ut to this, 
: the record feerns to have furnifbed a compleat anfwer. He is 
f ftated to have appeared, which mull mean a legal appearance^ 
i which it could not be unlefs he were fummoned. 

The fecond objection is, that it does not appear that an election 
took place. It is ftated that the appellant received the bribe, an4 
i voted for the clerk, which makes the offence compleat, tho' the 
\ ele&ion from any caufc whatever did not take place. The informa- 
tion ftates that he accepted a corrupt promife, &c. and afting as a 
• juflice of th* peace did give his vote. He muft then have been in 
; court acting in his official capacity. 

[ The third objection is, that no jurifJiction is laid. It is con-r 
temied that the names of the counties mentioned in the caption, 
may as well mean men, as counties. Rut three men cannot make 
a diftrifi', {his would be abfurd. The information charges^ 
that by law, the juftic.es were to meet at the houfe of James 
hTGavock in the county of Wytbe\ that they did meet at 
that boufe in the f aid county of Wythe, and that then and there 
the appellant committed the offence. It follows, that the houfe 
was in the county of Wythe, ^and Wythe is fajd to be: one of the 
counties cowpofingthe di/lricl. The offence then muff neceflarily 
tave been committed within the jurifdiclion of the court. Befides, 
if this be error, it is cured by the act of Jeofails. In England 
it is determined, that the ftatutes of Jeojaih do not extend to cri- 
wWcafes, becaufe the firft ftatute being confined to civil cafes, 
the judges conftrued all thofe which followed, in the fame man- 
ner. It is other wife' with refpect to our act: of Jeofails* which 
is not confined to civil cajes by any exprefiions which the legifr 
Jature have ufed. 

Upon 
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- XJpon tjie laft objg&ion I wou]J obferve* that whafeyer tfiay 
have been the Engiifh decifions concerning the operation of the 
ftatute of Edw. VI. in the colonies, the convention in this ltate, 
by. an ordinance p r fled in the year 1776, adopted all the Engliih 
ftatutes prior to the 4th Jantes I. not of a Local nature. This 
is certainly not local, fmce it applies to offices which are as well 
known bere as in England; and if the aft of felling thernbe'av 
piinal there, it is equally criminal here. 

Campbell in reply. I have c onten^ed that it fhould appear 
that the appellant was cited. 2 Haiv. P. C. 263, may be men- 
tioned againft me. To this Tanfwer, that the recognizance 
there fpblcen of, was not eflential to the defence of the accufed; 
a notice of the" intended profecuijori vyas. — I he fame anfwer, 
may be given to what is faid in the lame book page 270; the 
oath was required for greater folemnky, but was not necefiary 
to the defence of the accufed. 

#i 2d point. 2 Hawk. P.C 225, (hews the certainty nqceflary 
in an information. The information fhucs that a majority of 
the juftices were prefent, but not that thev held a court, - and 
tinlefs they did fo, the juftices might have been prefent oh other 
buftnefs, and not in their ofn ial capacities. 

3! pointl ' Tne caption is no part of the indiSmenr, 
% Hawk. P. C. 165 to jfyq. It cannot therefore be re- 
ferred to, to (hew the place at v/hich the offence was com- 
mitted, tho* it may he, for thepurpofe of (hewing, that the court; 
Was holden within the extent of the commifBon. 

4th point. If the ftat*. of Edw. VI. were adopted by the ordu 
nance of Convention, yet that ordinance was jepealed by the 
acl: pafled in December 1782, which declares," that no Engli$i 
iratute or a£t of parliament {hall haye any force in this common- 
wealth. ' y 

ROANE, J. — Several objections were made at the bar to 
the information and proceedings in this cafe. As there is one 
which I deem fubftantial, it will be unnecciTary to take notice 
of the others. It is not alleged in the information that an 
cleflion was ho'den> or that at that ee£tion y the vote was given. 
The profecution, as appears by the order for a fummons, and 
from the whole teror of the proceedings, was for bribery in the 
dedtion of a cierk. But is the offence propeily fet forth? 
Though I am well fatisfied that an election took* place, and 
that upon fuch election a corrupt vote was given, yet as impli- 
cations can never without dagger be admitted in criminal pro- 
secutions, whether they be by information cr indictment, I 

cannot 
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cannQt judicially know the fa& unlefs it be certainly alleg- 
ed. 

It is not certainly (rated that the other judges were fvvorn, 
that an ele&ion was holden, or that the vote was given at that 
ele&ion. If the information had been fufficiently particular in 
thefg respects, the validity of the election wou'd have been im- 
materjal. But the vote, from all that appears in this informa- 
tion,- might have been a fblitary one by NtweH* an ^ not focial 
with his companions; and I hold it to be exceedingly clear, 
that wherever an ele&ion depends upon the votes of a particular 
body compofed of many individuals, it fhould as plainly appear 
that an ele&ioji was holden by that body f as that the individual 
accufed voted at it, for the ftatute againft the fale of offices 
will not in fuch a cafe apply to an individual exercife of the pow- 
erof appointing. Jftheappellantgaveafolitary vote, itwasnotan 
offence within the meaning, becaufe it couldnotbe within the mik 
chief of the ftatute, for fuch a vote could not confer even a co- 
lorable title to the? office. Neither do \ conceive that the cafe 
would in this refpe£t be different at common law, fuppofmg that 
a promife of a reward would conttitute the offence at common 
law. I am therefore of opinion that the offence is not fuffici- 
ently fet out in this information, to authorife a judgment either 
under the ftatute, or at the common law.. The judgment I 
think, ought to he reverfed. 

Carringtqn J. — I am clear that the information wants 
that precifion neceflary in all criminal profecutions> We can 
prefume nothing, and fmce it was eflential that an ele&ion 
Ihould have been holden, and the vote them given, it ought to 
have been clearly alleged, and cannot be intended. I agree 
with my brother Roane> that the information is inefficient, and 
ought to be quaftied. 

Lyons J.— I concur in opinion with the other judges, that 
.the information has not certainty enough in defcribing the of- 
fence. It ought to appear that the offence exifted otherwife 
than in intention: and that it was actually carried into executi- 
on, which could only be, by ari election having been holden, 
and the corrupt vote then given. 

THE PRESIDENT— We all agree that there is not fuffi- 
?ient certainty in the information in defcribing the offence. It 
is not fufficiently alleged that a majority of juftices. qualified^ 
that a court was holden, that an election took place, and that 
the vote was then given.. 

Judgment reverietf with cofls, and the information quaflied* 

WHITE 
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WHltE agalnjl ATKINSON. 

THIS was an appeal from a decree of the High Court of 
Chancery in a fuit iniHtuted there, by Wkkt againft At- 
kinforty for the conveyance of a traft of land, fold by Coleman^ 
the ag*nt of Atkinforiy to the appellant. 

In November 1779, CoUmuriy the agent of the appellee, con- 
tracted with the appellant to fell him a certain trad of land be- 
longing to the appellee, according to certain metes and bounds, 
for the price of £ 6 per acre, the quantity to be afterwards afcer*- 
taintd by a furvey. Two thirds of the purchafe money 
was to be paid in the months of May, or June follow- 
ing, when a title was to be made, and a bond was to be given 
by the appellant for the balance of the purchafe money, payable 
in twelve months thereafter, and to carry intereft from the date. 
The firvey was accordingly made in March 1780, and the 
quantity ascertained, at which time a memorandum in writing 
was fignedby Coleman and c'elivered to the appellant, expreflive 
of the contract before mentioned, except as to the time of pay- 
ment of the two thirds of the purchafe money which is ftated 
in the memorandum to be when the deed fhould be acknowledged 
by the appellee. 

The bill charges, that a tender of the money was made to 
Jtkinfin in fpecie, according to the fcale of depreciation, but 
there is no proof of it, nor that even a demand of a deed wa? 
made and an offer to pay, until long after paper money had ceaf- 
ed to circulate. 

The defendant Coleman admits in his anfwer, that a deed was 
neither made, nor tendered by Jtkinfon y but that he agreed late 
in the year 1781, that IVhile fhould have a conveyance, if he would 
then pay the money. No deed was ever executed, nor was any 
part of the purchafe money paid, except £ 18 paid by JVhite to 
M'CraWy a creditor of Atkinfan'Sy and for which he had credit 
with the faid M'Craw. It alfo appears, that long after the con- 
tract was made, White was willing to make pavment, if he 
could ha'c obtained a conveyance, but the parties differing about 
the value of the money, nothing was done. 

Upon a hearing of this caufe, the High Court of Chancery 
decreed, that the defendant fhould convey the land in queftiort 
to the plaintiff, upon his tendering, or paying to the defendant 
fo much money, as with /[ 18, was equal to the value of tht 
fandy on the lajl day of June 1780, to be eftablilbed by * 
jury on an iffue to be tried for that purpofe, 

• The 
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The verdift upon this iflue beWig certified, it was decreed tha? 
the plaintiff fhould over and above the fum found by the juryj 
pay to the defendant the intereft thereof, to be computed fronj 
the laft day of June 1780, and the cbfts expended by Mkinfon^ 
as well on the trial of the iflue, as in the faid Court of Chancery* 
upon Atkinfon's executing a fufficient conveyance 0/ the land in 
queftion to White and to his heirs, and delivering the fame, o$ 
(if refufed by him) depofiting it with the clerk of the court. 
From thts decree Wbiu appealed* 

Campbell for the appellant, i admit that he whaapplies to * 
Court of Chancery for equity is bound to do equity. But the quefti- 
on is, what is that equity which the contract in qutftion required 
the appellant to do ? The court cannot poflefs an arbitrary power 
of deciding what the party /hall do who applies for equity, but muft 
be governed by general rules and principles which bind that courts 
What then wa$ the contract fought to be fpepifically executed ? 
That Atkinfon fhould convey the t raft of land to White y and * 
ihould receive payment at the rate of jT 6 per acre, two thirds 
at the time the conveyance fhould be made, and the refidue in 
twelve months thereafter, for which .a bond was given. This 
is proved by the written paper delivered by Coleman to White* 

The argument ©fhacdfliip drawn from a depreciation of the 
paper money, is repelled, by confidering that it was in the 
power of Atkinjanzt, any time to coerce the payment of two 
thirds of the money by tendering a conveyance. 

But I afk, could the depreciation of the money furnifli a fuf- 
ficient reafon for the decree given in this : caufe? $*Jppof£ the 
money had appreciated, and Atkinfon^ who had it in his powef 
to enforce payment of the money, had fuedat law for the purchafe 
money, or had applied to a court of equity for a fpecific perfor- 
mance 5 could either court have prote&ed him from the pay- 
ment of the money at its encreafed value ? furely not. Ought 
not the fame principle then to exift where the purcbafer feeks 
a fpecific performance? The tobacco contra&s made during, the 
war have uniformly been enforced, and they were not lefs op r 
preffive upon the debtors. The court is called upon to carry * 
contract into efte£t r inftead of which, a new one is made for 
the parties, and the purchafer is decreed to pay according to the 
value of the land) inftead of the value of the money zt the time of \ 
the contraft. 

It appears that White had the money ready to pay for the 
land, though he did not legally tender it, nor demand a convey- 
ance. But I contend it was not neceflary for him to do either' 

it 
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h was- the duty '6? A(ki*fo*fa& to acknowledge the deed, or td 
irifbrm IVbiU that he was feady to 60 fo. But he did neither, 1 
and to permit him now to demand the money at the value ftat-l 
ed in the decree; i$ v tb fuffer him'to avail himfelr* <Sf his own 
wrong. Betides i -if the legiflature of a ediiritry ftiall declare 
iron, leather; or ariy other thing to be mc>ney, and (half 
give to it a certain value, I cannot underftand ho\fr any court 
can eftaWifh a different standard of value. •* ' " ' ' 

Marshall for the appellee* This is a^ cafe where prece- 
dents cannot 1 be expected s Men differed as much m their opi- 
nions refpefting the value 6f paper money,* as upon any fubjeci 
whatever. * The legiflative declarator! refpe&ing depreciation^ 
Gould jiot regulate the various opinions, of men as x6 the value 
which they annexed to the money at the tifrfc they were form-' 
ing their contracts. 

Suppofe inthis cafe, the appellant had brought his fuit at law 
iFor damages ; the jury' would not have been bound by the arbi- 
trary value put upon ch6 money by the legiflature, but would 
have given fuch* damages as they thought the party- in jufrice 
entitled to. But if he prefer an application to this court for a 
peculiar relief; which no other tribunal could aftord hircu he muft 
fiibmit to the rule of this court, which requires him to do equi- 
ty, in return 1 for the equity he feelcs. - Upon this principle it i'sj 
that a mortgagor coming here to redeem his eftate; writer* is 
forfeited at la wy miift do'equity by paying other debts due to 
the mortgagee, the*' not fecured by the mortgage. The court 
iay him under thefe terms, not becaufe the parties have agreed to 
it, but becaufe it is equity.- Might not all the arguments ufed by 
Mr. Campbeltm this cafe, apply with equal weight to the one juf? 
mentioned? < 

I do not agree that the contrail is as ftated by Mr. Campbell* 
The bill defcribes the agreement agreeably to the memorandum 
given to White by Celemati. - This is denied in the anfwer, and 
Coiemdfi ftates, that the niohey was to be paid \n the Jun? fol-a 
lowing and then the conveyance tvas to be made* The appel- 
lant then has been the caufe that the agreement has not beer* 
executed, and yet feeks to gain an advantage by hir» own wrong; 
' Campbell in reply. In cafes where the fpeeific execution 
of an agreement is afked for, the court may refufe to interfere if the 
contract be inconfiftent with the principles of equal juftice &good 
confeienee, butif it do interfere, the terms of the' contract mutjr be* 
purfued. But this decree cannot upon any principle be rights 
The moil which the. court could have required of the ap- 
pellant, was to convey according to the value of the paper 
money at the time it ought U have been paid> and not 
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the rvalue of ' tb* land\ this would be to take fr«m the appellant 
1 good bargain, which' he miy Have made, and * which, having 
made fairly, he was entitled tb e.joy. The cafe bf an appfff'a- 
tioh by the mortgagor to redeem, is not appofke. There,' the 
Court goes Upon an irhjjli&i agreement of the mortgagor, thai 
the fubiequent loin Ihould be feciired by the mortgaged proper- 
ty; for as td debts contracted prior to ^hefriortgitgej the prin- 
ciple ddes not apply; [ ' . . - i . . . >• 

fcoANE, J.— 1 his is abillprdyingfoHhefpetf'ficexeaitidno^ 
an agreement, ifrhefreby, the a^ent of the 1 sl|>pellc^e 'contrasted 
, to fell to the appellant a tra& of land, for the tor fi ieration Hti 
ih6 bill mentioned. * Tht appellant at'eges tfiis** contract to* 
i Bavebeen rhade on tke itJth of March 17B&, 6ut 'ii the 'ixiemoo 
fafldum theri givefn, and on which he teems td rely* fc cp lift- 
tfnt with the declaration tif CMmd*' the agent, irl h^s i ' fwerf 
that the contract was really pru ie in the November, or D" em- 
ber preceedihgi and is Barkesdnle a wunrf< h'ivthecaufe^Jbups 
his belief, that this land was.tbfj prf >r tothd Vehr'jjfSd, 1 (Kill 
I confidet this' contract aS J-eaity hiade irtdntf<iff the laid fltavflrf 
I of November or Decetjibef; and as Co/eto rt ifoy*ei\t M' ihtkfi 
pellee admits, it might havcrbeiin in the'^omlPbfiDfccefh^er, 
(which admiflion fs to ifefci^ktfn thoft ftrbn^fV Sg^njff tkfc party' 
I who makes n) I {hall, fix upon the month of IfccJtttber tjj^a^ 
the time: of the contract; 'This cotttia<?^ Was i general one^ 
J by Whccft the.2gtfnt of 'tfifeT ^eHee, frgree<i;td felt thfe land, in* 
j queftidrittd the appellant fer^ftt&rrtfnt mbnev o'er afcre; wfieftv 
! of two thirds was tp be' : p*aid in the months bf May drJunfcfoU; 
lowing, wHeri a dfceVTwas alftJ'to* bVexec'tlt^J/aVid ;for. the ba~ 
I lancrf - tfie 1 appellant Was (6 h£ve a longer tte&itl TKe appel* 
" i2nt did ndt punctually pa^ tfie fntrney atqcbi'cUiicj to" Hfs uficier- 
takirtg* andaithdugh he afterwards flie wed a WiLlihgnefs to do 
ft>, ft ^s refufed by the appellee, becatffe' of its dfcpfeciatim. 
The appellee Mi refufed tb'giv'ea conveyance of the land, uhlefir 
I the appellant would make ftfch a fettleinent and payment, as 
! wodd-be fatlsfa&bfy , to his agent* CoUtnak. 'j'htis h afters 
I fefted untiH after thd s^bolitltonof p&per mone)^' J When t/fhtii 
exhibrted his bill. r * . '" T '.'''' ' : '' ' 

This cafe is not as I chrtceive diflingaifhable from the. com* 
mem one of a bill for jh'c execution of in agreement* afttfr a faU 
lure crffteyffterft tin tfcef part of th" pufchafer* e.t<£ej£t fo fir as a 
| dift\p£tion may ari'e from the fittiatioh of thrs cotfrttjt y at the 
time of the trantadfcm* J in fefoeft to Its circtilyriito nie^ium. 
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I will therefore confider this cafe- 1 ft, as independent of that or- 
cumftance: and 2dly, as affe&ed by it.,, , 

It will not, I prefume, be denied, but that in the cafe of a ge- 
neral agreement, made in times when the. currency is perma- 
nent, and unattended with au£ peculiar circumftances, a court 
of equity would decree a conveyance upon payment of theprin- 
cipal money contracted for, and legal intereft. It woul4 make 
fuch principal- money the meafure of that which the mirchafer 
|s to pay, on one ot two grounds^ ift, as being a fulfillment of 
the very agreement made on the part of the vendee, an4 con- 
sented to by theyendor. . Or 2dly, if it fhould be proper on the 
ground of there having been a forfeiture, to confider what is a 
juft compenfation, ft could fix upon no criterion whereby to eiti- 
mate this compenfation fo proper as the contrail of the parties 
ftemfelves. 4 

There is no doubt, but th$t if. the real value of the property 
fold is to be regarded, ought, to be afcertained as at the time 
if the contra ft-, and the opinion of both parties as to fuch value 
at that time, ought to be conclufive upon both. 

That is -however the cafe of a coritra$ in currency of a fixetl 
value, and* for the, npn- payment at the\ time it became due, the 
law has fettled the equivalent, namely, 5 per centum per annum. 
But the cafe now under consideration is that of a contract npade 
In a depreciated and depreciating currency. We will therefore 
confider how it is affe&ed by tl&t; circumftance. I very readily 
admit, that where a party agatnft whom a bill is brought for the 
fpecific execution of an agreement, fhevjrs that fuch H would "be 
iinconfcionable, ind prays that it may not be decreed but upon 
fucb terms as arejuft, a court of equity may impofe fuch terms 
Upon the plaintiff, and if he will not fubmit to them, may dif- 
mifs'his bill. But to decide what are, and what are no$* fuch 
equitable terms as the court ought to impofe, will depend upon 
the circumftances of every cafe, and upon the exercifeoif z found 
d'tfention by the court. 1 fay of a found diferetion^ becaufe it 
Qught not to be an arbitrary one, and in particular, it fhould 
*efpe6t the laws of the country, and fo far as may be, the a- 
greement of the parties themfelves; Theaft of 1781,-reftablifh- 
ing a fcale of depreciation, ^nd declaring that out (landing cur- 
rent money contrails fhould be regulated by fuch fcale as at the 
iate of fuch _ct>n,tra6rs, — appears to me, in efFefl, to h^ve con- 
verted fuch current money contrails into fpecie contra&s ; * for 
ft declares that fuch fhall now be difcharged by as much fpecie* 
*s (hall appear, by the application of the fcale, to have been 

then 
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then (viz. at the date of fuch contra&s) the value of the current 
money. In the cafe of fpecie contra&s generally (as is above 
fuppofed,) upon payment of the fum contra&ed for, and intereftl 
a Specific execution would be decreed. But f he cafe is not differ- 
ent in fubftance where the contraft Was for'rjlper tatmey : the 1 
value of that paper money, and not the Numerical fum, is what 
the vendee is bound to pay, and the vendor entitled to receive* 
If the fcale forms a juft rule for afcertaining the value of paper 
money in fpecie^ by the application of it to the current moncj^ 
cohtradt of the parties, We can Slid the value in fpecie of that 
which was contra&ed to be paid, notlefs truly, ' than if the con-* 
trafl: had beeii for fpecie itfelf. And the feller Can no more com- 
plain of receiving fuch a fum with intereft^ as being lefs than! 
he contra&ed to receive, than he cquW cpmplain of receiving 
principal and intereft in cafe of a fpecie contract. ' The legifla- 
ture have eftablifhed this fcalg as a juft rule, whereby to fettle 
paper money contratfb in fpecie. It was no' doubt made aftes 
due deliberation, and upon good information, , It h^s been ge* 
nerally a£quiefced in by the people of this /'Corhmon wealthy 
and has prevented much litigation. It afford^', I fuppofe the 
beft rule for afcertaining the value of the paper money, having, 
beeri'm^de by thofe, who 1 reprefented every part of the ftate, and 
had the beft opportunity of judging. The*opinronof the Court 
of Appeals in the cafe* of Hil(x's Souiheriand's ebecutqrs (ante 
vol. 1,' ff^'iaS) doe's not preclude 1 me from considering this fcale 
as affording a juft rule for eftithlattng the value of paper money, aJj 
it refpe£fe the years poftefior to 177 8. Perhaps, that cafe impliedly 
admits the fcale to afford a juft rule, exceft as to tbi years 1777,' $ 
1778. At any r^te, I have no data whereby lam juftified in faying 
that as to* the contra^ in queftion, the fcale does hot afford a juit 
rule? But the appellee alleges, that he had immediate ufe for 
.the money, and that he fuftained an injury by-th^ want of punc- 
tuality in the payment. If he had (hewn to tnecourt the amount 
a^d particulars of the injury, and moreover, that he had ap. r 
prized the appellant that his fituarion was fo peculiar as to fen- 
der punftuality in the payment important to him, I will not 
fay, but a court 0/ equity would lay hold of thofe circumftafw 
ces to vary the decifion, which I think ought now to bs given. 
But it feems to me, that without fuch data, we ought not to go 
into the confederation^ how far the feller may have fuftafned a 
lofs by ik<z non-payfjient of ' the money when due, Neithe( 
ought the purchafer to be affe$ed by a lofs reful ting to the feller 
on account of any peculiarity in his fituatjon, \yhen fuch fitua-* 
fio# vr«$ not m£$ to>wn \a bm^ Jft 
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\ .I» fa<3\ the pretention which I am now considering, wouH 
a^ Ve;|j,aj)pl^ t^a^cie, as to a paper', money contract; with 
ihwaJ«riuo;i4lciiCuniilance attending the latter, that the mo-. 
jiey it p'aid^ might h^ve b*en refufed by the appellee's creditor^ 
fivi, jt\ th^t eveiU l or jj he were not himielf a debtor, it might 
a.jid pro|>ay V weuj>(have died ifi«hls hands by the abolition of that! 
furrency. \ .raiglif her$ add, that fuch was the peculiar £tuatioti 
i>i thr§ country ^duri'g the exiftence of paper money, that ma:}', 
if rot^ niqft electors were ruined by. a, punctual performance of 
contract* made on credit; whereas it was by the virtuous and 
honourable conduct of forne debtors in withholding payments t 
{hat many creator? were flickered from deftruction. - 

The 5*h fe&ion of th# adl of 1781, eftahiiihins a fckle of de- 
preciation, -gives to the court a powder to deparx fiom fuch ifcale. 
where qrcuroftaqces fl^all arife^ which in thejr opiniojv jvoula 
render adcteimina,rion according to it tuijtm\ Such a jx>wer 
I have already admitted is eiercifeatye by a court of equity, upop 
a., application J ike' the prelenf,. independent p^ this . legion, 
where the circuniitances will juftify it. \Vhat thpfe circiun- 
fta ues are, which are contemplated in this fe£tion,I\ will not 
irntlertake to fay, but it would feem to rrj^e that ih?y n*nft ^ 
fuch as are peculiar to that very, cafe* and rjpt, iu^h 
as are common to eyery N cafe. The wne nyw under cg^ttfidera- 
fioo appears to exhibit no eircumftanc^s which may xiqt reaf)ii 7 
aMy b$ fuppofed to, attend every paper money contra#, whic^ 
>vas not punctually complied with. But it is -/aid, that the 
court ought in thi^.cafe to depart from the fcale, ^ecauli pther* 
wife, the appellee will not get the value of hjs }and/ The 
£ounfel for the #ppe]lee candidly acknowledged that h$ did not 
^lace his hope* of fettinp afide the contract in thp preferrt cafc t 
upon the equally of the fu.jn produced by tjie fcale, compared 
with the real vjlueaf the land. Indeed a contrary t doclrine would 
involve the court m a difficulty, where to d^aw the lin^, if .eve- 
ry, (even the minuteft) inequality, fhould not b^ de^meo^ fuffici- 
£nt'iQ juftify a. departure from the fcaie j but before we can fay 
that a g^ven fum \* unequal tq the value of the fubje&; tj^at va- 

1 ye i« (elf muh 1 be ascertained 

In the prefent cafe, th$ value of the land at the time of the 
£ontra$j is not afc^rtained, qtherwjfe than by the original con- 
% j a# of the parties. T n e r £ ar « two. witnefles who fay they think 
(he land, was w >rth fjfty pounds of tobacco tyer acre; but what 
wa' th> value of the tobacco in fpecie at that time, or whether 
theie vvitneJTes are credible, this court cannot -undertake to fay. 

' A 
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A jury has alfo faid the land was worth fix /hilling per acre.' 
pat the time to which their valuation has reference, was fix 
months polretior to the time of the contract, within which perU 
v p.'f , the J^nd might for a,ny thing known tQ the court, have con^ 
Jiderably rifenin y^lu€ t , : 

Upon $he whole, a^s by the application of the fcale of depre4 
ciation, /which in" chis it; fiance is prefumed to afford a jujiT, ast 
*fell 9s a legal rule'of J i qui' 'at ion,) to the current money Contract 
of the, parties, yrc can precifely a/cerrain the value in fpecie 
which vf^contr Med to be given for the land, at the time the 
purchase was made, . iuch application ougbtto have formed th^ 
fr terjc)i) by \yhich the Chancellor fhould have cftimated the 
compenfaciotj, *p be paid by the appellant, and by this rulcj the 
£ppelle* w(ll receive more in value than he would, if the money, 
had her q pini&ually najdj in confequence of its progreflfve an4 
jap id cf^preciaiiun, ' ,. ' . * 

/ i am of opinion therefore, that the decree flioujdbereverfed, 
and modelled as to t^e coippv-nfytion, according to the ideas a- 
bove {rate<|. . ? 

F^emjng, J.-4It is a rule at law, that the breach of one co- 
venant, car.nqt be pleacied in bar to another, "the appellant 
naight have br/nij/ht ty* a#ion at law, and if he had, he muft 
have' proved performance on his part. Initead of rcforting to a. 
court' of l$w, he has appljed to a Cour^ of Chancery for an e- 
guita'hle relief and therefore, he muft fubmittothe rules of the 
court which legutre him co do equity. This, is certainty very 
different from coin 010,11 cafes, The agreement was made at a 
time when money was much depreciated, and was every day 
itijl farther depreciating, This condition of the ciiculaiihg 
Currency was knovyn to bpth parties, and therefore punctuality 
was more necefTary than it would have been, if the value of the 
money had .been ftartonary. Since therefore, the appellant 
ffiade the firif breach' in the contract, which operated to the in- 
t ury of the other party, he is not entitled to the relief he-alfcs 
roV) but upon the terms of his doing equity: and this confifts in 
lis paying the real vajue of the land at the time of the contract. 
This was properly preferred by the Chancellor to a difmiifion 
of the bill, fince the appellant had paid part of the money, and 
yery probably had made fome improvements. J am for affirm- 
ing the decree., 

Carrjngton J.-.-iyhen tjiis c^ufe was firft brought on, \ * 
yras rtruck with the impropriety of interfering with the con- 
tracts qf parties. But upon fuller confideration of the circum- 
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(lances of this cafe, I think that juftice cannot other.wife be 
done. The real value of paper money was very little known 
to any perfon. Tnere were few, who were not deceived by 
it. A want of pun&uality never failed to produce a lofs, and 
the longer payment was delayed, the more the lofs was accu- 
mulated. The parties in this cafe certainly had depreciation in 
view, and /itkinjon, may have calculated upon the ufe of the 
money, if punctually paid at the time agreed upon. Beyond that 
time no calculation could have been made. As to the 
he v money, it ought to have preceded the 
id it is evident that White himfelf thought fo 
ft. Yet it does not appear that he tendered the 
it to pay. It is clear that White forfeited all 
r the contract, at law, and then the queftion is t 
>n doe* he ftand in a Court of Equity. The 
read of difmifling the plaintiff's bill, more proper- 
ly decreed a conveyance upon the equitable terms of his making 
Compenfation ; the ftf ndard of which compenfation he very 
rfghtlyconfide^ed to be the value of the land, as afcertained by 
a jury. . I am of opinion that the period to whjch the valua^ 
tion fhould have related ought to have been that, when the 
contract was' made, and not that, when the firft payment was 
to be made. The difference in this cafe is not* important, but 
if either party requefirs an iflue to try the value at the date of the 
agreement, I have no objection }ro indulging him. As to the 
danger of a precedent like this, I think that all fuch cafes muft 
depend upon their particular circumftances, and that the opini- 
on now given will not apply but in a cafe precifely like the 
prefent. '"* \ 

LYONS, J.— i-The general rule in executory contracts ret 
pefting perfonal things is, that if the purchafer does not pay 
and take away the property in convenient time, the feller is. 
not bound, and may difpofe of it again. If earoeft be given, 
the vendor muft requeft payment of the confederation, after 
which he is abfolved from the bargain if it be not paid. In ca T 
fes of fales of real property, the rule of equity isj that though 
a forfeiture take place at law by a failure on either fide, yet if it 
be a cafe lying in compenfation, a Court of Chancery will re- 
lieve againft it. But if that court do interfere, it muft be inca- 
fis perfectly fair, equal and juft. Another rule in a court of 
equity is, that he who would receive the benefit muft fuftain the 
lofs. Here then occurs the difficulty of "the cafe. The legif- 
lature have eftablifhed a fcale* by which to a!fcert^:n the fum iii 
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fpecie which fliould befpaid in difcharge of contracts entered in- 
to at particular periods, whilft paper money was in circulation. 
This Jaw was very properly pafled, for ptherwife the value in 
each particular cafe muft have been afcertained by a jury, in ths 
fame manner as in aiijpns for foreign money. This would have 
produced infinite trouble and litigation, which this law, (afford* 
ing I believe the beft^f neral rule) is wifely calculated, to pre* 
vent. It is of more confequence that the law ijiould be fixed and 
known, than that it fliould always be ftri£tly juft. The debtor 
is to pay according to the fcale at the. date of the centra ff^ be* 
caufe, as the payment was. not pun&ually made, by which the? 
debtor had the benefit of the money, and deprived the creditor 
of the ufe of it, the debtor ought, to bear the lbfs by depreciati- 
on. This rule would have been enforced* if the creditor had 
brought his fuit to v coerce payment. This furnifhed an equita- 
ble courfe of reafoning with the Chancellor tojlepartfrom the 
fcale, when he was applied to fbrVquity. ' On the other hand 
if the creditor refufe the money when tendered, or if there be 
other circumftances to warrant a departure from the fcale, it 
may be made \ in no other cafe, ,can a fmailer fum be allowed ; 
in none more* 

The fcale is binding where the creditor fues. But where the 
debtor applies for equity, the rules which govern courts of equi- 
ty may properly be applied to him. The cafe of, Wiifan and 
MRaevi Keeling^ [ante vol. 1, p. 194,) went upon the prin- 
ciple, that he who would have fuftained the lofs fhall have the 
benefit. So here, if the money had been paid, a fpecie debt 
might have been difcharged with it, or it might have been ap- 
plied to other valuable ufes. 1 agree, that the time' when the 
contrafi was made y was the properperiod tor fixing the valuation 
of the land, and that in this refpeft the Chancellor was wrong* 

The PRESIDENT— -To view this cafe as a general one, 
unaffe&ed by the particular circumftances which attend it, the 
appellant has wholly failed in performing his part of the agree- 
ment. It does not appear that he was ready to do fo during the> 
whole year. If White had brought his a&ion at law he could 
not have fucceeded, without ayering and proving performance 
on his part, or that he was ready to perform. The agree*, 
ment therefore was entirely forfeited at law, and how does he 
ftand in a Court of Equity? He has paid part of the pnrchafe 
money, and has perhaps made improvements upon the land* 
This being a cafe where cbmpenfation can be made,* a Court 
of Chancery will relieve, but upon what terms? If the con^ 

tract 
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tracfc had been made in fpecie; the value 6xed by the partie| 
would have tnrnithedthe-juir. m^afure of retributions Buteveti 
in cafes of- fpecie cont rafts, I will not fay that this meature 
would Tn all cafi»s bereforied to. Suppofe a nian fells at half()rice 
upon condition of pun&ual payment, calculating upon an abili- 
ty which he might th^nrt* derive of makrng* a beneficial inve- 
fflture of the money. Suppofe it fbould appc^rtfiat he had loft tk\i 
advantage by want of pun&ualitjK The court I think would 
properfjr depart from thfe rule* and rhight rerofeto relieve but 
upon payment of the? full value of the land-. However thi* 
might he\ it is certain* that in a cafe of a contract made* in pa* 
Per money where the fcale furniflies htVjuft rule for fixing the va* 
hje of the money, the rule above riientioned ought to be depart- 
ed fromi- No juror can fay what were the tdeas of the parties 
as to the valut ofihi money At the tiftie of the agre^rhenr. 

The adk of 1781, furniflies a good geberat rta* iov fcaltnff pa- 
per money contrails; perhaps the bed which' con/a* have been 
made. But it is certainly not : juft mail ca]fe$. * What T is the* 
bbje&ion to the meafure of cornpenfat'ron adopted by the Chan- 
cellor? Becaufe the appellant had got an advantageous bargain* 
h is fuppofed hard to deprive him of fr. But Why is hfc depriv- 
ed of it ? Why did he not perform thofe a&s which entirledliim 
to retain the advantage? This court docs not deprive him of it j 
he has been himfelf tke caufe of its being Ioft> 

I agree with the other judges^ that the period *o be fixed for 1 
ascertaining the value ofine land was that* at which the con- 
tract was entered into* The difference in fpecie is not eonfi- 
derabkj but if either party wifhes an enquiry {at his own ex-, 
pence) according to this opinion he may be gratified. 

The opinion and decree as entered* is as follows, v\t\ 

" That there is no error in the principle of the (aid decree, 
" fo far as it fubje&s the appellant, to the payment of the fpecie" 
" value of the land, as a condition upon which the Jarul is to be 
a conveyed to hinv, ahd although the value at the tirrie of th£ 
" contract fhould have been enquired of, inftead of the value at 
*< the day of payment, yet as the difference is probably trivial, 
« and not equal to the expence and trouble which would be incur- 
« red by a new trial of the iffue for that purpofe, the verdi&of 
w the jury ought to (land as the valuation, unlefs either party 
« (hall choofe at his own expence to have fuch new enquiry made 
u in which cafe a new iflue ought to be made up, and tried by 
w a : jury, to afcertain what was the fpecie value of the land at 
u the time of the contract; and that there is error in the decree 

" in 
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"in this, that the appellant is decreed at all events to pay the 
M money and take a conveyance of the land, inftead of allowing 
w him the option of abandoning his claim, and lofing the rno^ 
u ney he has paid. Therefore it is decreed and ordered tha$ 
"the faid decree be reverfed and annulled,, and that the appel- 
lant, pay to the appellee Roger Atkinjhn, as the party (iibn 
"ftantially prevailing in this court, his cofts by him about his 
"defence in this behalf expended. And this court proceeding 
u to make fuch decree as the faid High Courc of Chancery 
w fhould have pronounced,, is of opinion, that the appellant hav- 
M ing failed to perform on his part the agrecm?nt fought to be 
" carried into exception, had forfeited ail claim to the aid of 
M this court for that purpofe, bur having paid part of the pur- 
" chafe money, and probably made improvements on the land, 
" he ought to be relieved againft that forfeiture upon making 
M the appellee Roger Aiktnjfin. juft compenfation,* the rule of 
u which ought to be the value 'of the land' at the time of the 
4C contract; and altho* that value ufually is, and ought to be ij% 
u fuch cafes confidered as fixed by the contri&'w'hen fpeScie of 
" ftable value* is the. medium of payment, yet in this cafe, 
w where that medium was to be in 'paps: depreciated and ra* 
" pidly depreciating at the tfme, the contract aTFords no juft rule 
u for afcertaining the fpecie valueof the land, whfch was there- 
" fore properly enquired of and fettlcdby the verdi& of a }u*y^ 
tc and ought to ftand as the rule of compenfation ; therefore, ic 
<c is further decreed and ordered, that upon the appellant's pay* 
rt ing or tendering to the appellee Roger Atkin[on y Within threcf 
" months from the, time of his being ierved with a copy of the; 
u final decree in the High Court of Chancery the fum of one 
<€ hundred and, twenty eight pounds, two feelings, with inter- 
" eft the/eon at the rate of five per cent* pet annum from the 
14 laft day of June 1 786, fill payment, and the cofts of thisfuit, 
<l the faid appellee fhall, execute a good and fufficient deed of 
41 deeds for conveying to the appellant the land in the proceed-. 
H ingg mentioned in fee fim^le with a general warranty, but 
" ifjheappellant.ffrali ftir to make fuch "r/ayrnent dr' tender, 

* wftfrin the time aforesaid,' that his TjflHrr'tHat ^afe {hall ftand 

* difmifled with cbfts. "BithT either baft^:ftalFypon this de*\ 
c * cree being certified (6 the High Courf pF :Gh.am;ei:y apply to 4 
w that court and' defire a new enquiry to'be made^by a jury at 

* his expence, what wars the fpecie valtie of the land on the laft 

* day or December 177^, *n iflfuef fhali Be made up, and di<» 
M reded to be uied by a jury to afc^rtain fuch value at that pe- 

O « xiodj 
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^ c riod; which being tried and certified to the fatisfatStoon of the 
< c faid High Court of Chancery, {half ftand as the rule of com- 
**> penfation infte.id of the former valuation, and with the inter- 
ft ell thereon from the faftl laft day of December 1 779, after 
K deducting the eighteen pounds paid, be paid or tendered to 
cc the appellee Roger At kinfon^ within fucht reafonable time as 
* ihall then be allowed by the (aid court to entitle him to the 
w conveyance in the above decree mentioned, or fubjeii him 
u t© the conference therein ftated in cafe of his default.*' 



.' MARTIN,, & WILLIAM PICKET, 
;...'"■ against 

'■'.;, ' JAMES DO WD ALL. 

fl^fUS was an appeal from the High Court of Chancery, in 
X a fuit brought by the appellee againft the appelkius for 
tjhe conveyance of two tracts of lands. The cafe "was 
as follows; James Or a fa in the year 174T, obtained a> 
warrant from the office of hrd Fait fax for furvcying a cer- 
tain i; f arcel of land lying in the Nothern Neck, The fur- 
iey 'was made and returned in the fame year, but no further fteps 
ifcere $aken towards obtaining a grant by Crap, who died in 
1^73. His fon, aligned all his right in the faid land to the ap- 

^"ellee, not confidering it worth the expence of obtaining a grants 
i appear^ by the depofition of one witnefs, that the plaintiff ap- 
plied at the oifipe for the papers, (but at what time is not 
ifated,) and that they could not be jthen found ; but they were 
afterwards found in tne year 1786, or in 1737. A grant of 
was made out and rendered in the Proprietor'$ 
s never executed by lord Fairfax* In Decem- 
>pellce applied for and obtained a grant for thefe 
^ornnton wealth's land; office, 
^e'r of the appellants obtained a warrant, from* 
$ce r anjd furveyed 243 acres, part of the land, 
p,* for which a grant was' made by lord Fairfax 
n /^ofc/L'dneofthe. appellants, in tne year 1780* 
her appellant fPifliam Ptc£it> alfo procured & 
y-w-,.*, — ™veiyed $20 acres adjoiningxbe aboVe^ which in* 
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dades the balance of the land claimed by the appellee, for.whjcjj 
jie obtained a grant from lord Fairfax in the year J7J80. 

The appellee charges in his bill, that the appellants and their 
father had notice of the title of Crap^ before they furyeyed thf 
land in queftion, but this is denied by their anfwers, and no. 
proof of it is made. 

I; appears that lord Fairfax eflabliflied fundry rules in his of T 
fice, refpe&mg the terms on which lands might be acquired irj 
jthe Northern Neck. Amongft others, the jollo wing was in- 
ferted in one of his entry books, which was begin \ in the year 
J734, viz: u rules of the office. That the entries are not de* 
u mandable after being made fix months, or the warrants taker* 
"out to continue longer than 'fix months. in force, unlefs renew- 
ed or confented to by the P/c/>.'/Vf<?r or agent." It is proved by 
fundry depontions, that at different periods from the year 1 740, to 
the yearly 1764, notices were (riven bv krd Fairfax in the public 
news-papers Recife where, calling upon all peribns entitled to en-i 
tries and furveys, to come forward within a limits pdpay 

the compofition and-oiHce fees) and receive their $ >r thai 

their rights would ire con fide red as forfeited and n in tjif 

Proprhtor. Thci e is alio i\ rong pi ooi* in the xecordq rimenfc 

of die land in question both by old Crap and his fon after his deaths 
on account of the indifferent quality of th? land, and the expeiict; 
of obtaining a grant. 

The HIGH COURT OF Crf ANCfRY, being of opirai 
on, ".that the grant to the plaintifF of the land to which-, he is, 
entitled ought to have relation to the time of the warrant, by 
authority of which the laid land was furvcyed^ lb as to be prior 
in effect, to the title of the defendants, both of whom had no- 
tice of that warrant and furvey before the grants," under whidi 
they claim", decreed, that a he defendants (lion Id convey to the 
plaintiff at his coils, with warranty againft themfelves and all 
peribns claiming under them, their ri'gjit and title in and lo,th§ 
land lying within certain bounds therein defended, comprehend- 
ed wkhirj. jheJnnits of Crap's furvey, and deliver ppifeiHoh to 
the plaintiff of fo much of the find land as they hold, and ac- 
count with, and pay to him the rents and profits thereof, from 
the 10th day of &uguft 1789 i iron: vim it h decree,, an appeaj 
was prayed* . ' * 

Marshall r fjbr the appellants, The, rule', of lord Fairfax* $ 
office was,, that thofc who did jiot" within, fix months perfe«5l 
their titles to lands for which entries' had "been made, could not 
afterwards demand a grant unlefs. ths fame, was contented 

to 
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ifi by the Proprietor, They were confidered as having 
abandoned their ri^ht, and the eftate revefted in rhe Pro* 
frietor 3 who might grant the land to any other perfon. 
This rule is proved to have fubfifted Co early as the year 1734^ 
6f which the people in that Diftrict were coriftanly notified by 
advertifements infer ted in the gazettes, and publicly ported up 
in the different counties. This nile being entered in the front 
of one of the entry books in the Proprietor's office, thofe who 
applied there to take up unappropriated lands, muft be prelum^ 
ed to Rave had . notice of ir f The exigence of the rulo 
is further eftablifhed by the depofttions of many witnefles, and 
is further ftrengthened by a confideration of lord Fairfax* s fttu- 
ation. Poffefled of a very extenfive territory, the value of 
which depended entirely upon its being parcelled out amongft 
thofe who as a retribution therefor were to pay him certain quit* 
j*ents, his revenue, as well as the means offupporting his office, de^ 
pended upon the receipt of his fees, and of theftipulated rent?, nei- 
ther of which could be demanded, until aj Ur a grant had been made. 
It would have been highly unrcafonable, that after a warrant 
had iflqed, the perfon owning it, fhould fuffer it to lie dormant 
/or many years, without going on to acquire the legal eftatc, and 
yet keeping off other applicants, I contend therefore, that O ap^ 
by the rules of the office forfeited all right to the land, and that 
the Proprietor^ might legally make any other appropriation of 
it. But independently of this point, I confider that the right 
of Crap was loft by abandonment, and- rely for evidence of his 
intention to abandon, not only upon his declarations, as proved 
in the caufe, but upon the unreasonable length of time which 
clapfed between the ifluit?g of the warrant to him, and that to 
the appellants, during which period he feems to have fhewn no 
difpofition to obtain a grant, 

I fhould infift if it weFe neceffary that the appellants were purr 
chafers without notice; for though it is proved that they had 
heard that Crap had taken up land, yet it does not appear that 
>hey knew it to be the land in difpute. 

But I dd not, wifhto rely upon this, becaufe I contend firft, 
that the right of Crap was completely loft by forfeiture, and fe* 
condly, if not fo loft, yet a Court of Equity will never 
fet up this dormant right in favor of a man, who has been guilr 
ty offuch jnexcufable negle&, and who has lain by and per- 
mitted the appellants to take up and enjoy the land. 

Campbell for the appellee, t fhall confider the title of 
JiowdalL 

I ft, As jt ftands under the Iaw« 

•ty. 
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2<?lv, AsafFeSed by the ac"b of the parties. 

Ami fit ft, as it ftands tmdef the law. The rule laid down by 
the Chancellor is, that the grant has relation l>aclc to the warrant 
which is the inception of the title ; "gives authority to, the pub- 
lic furveyor to lav oft* certain lands for a particular individual, 
and is in fliqrt" the fit ft and beft evidence of a title, acquired ei- 
ther with, or without confiderati&n. The grant is only evi- 
dence of a pre-exifting right. But the objection to this com* 
mencement of our title is, that a forfeiture had in" the mean 
time incurred, and therefore, a relation to the warrant would 
be improper. The forfeiture was, produced by a n»m*complU 
an~e with the, rules of the office; but what weVe thofe. rules? 
0:;e v/i:nefs fpeaks of them as having been' written in one of 
the entry books in 4ord Fairfax's office, ' requiring perfons to 
compleat their title? within fix months. Another, fpealcs of 
a:: advertisement of the Proprietor's in 176^ requinrrg'all per* 
fons having claims to grants, to come in before September 1766^ 
pay the fees and composition, and receive. rh^ir grants. Ancn- 
ther witneft:, ipeaks of an advertifement between the years 174O 
and 1746 to the like effect, but fixing no time withiii which the 
parties were required to compteat their titles. Another witnefi 
hys, that even if all thefe requifices had bean complied with} 
it was in the election of lord Fairfax to make the grant or pot 
as hepfcafed. Thus we fee, that the rules and cuftoms of th$ 
office are fo vaguely ftated, that no reliance can be placed ia 
them. But the legiflatufe, by the act of 1786, ck. 3. has re* 
gulated all ihefe furveys, and refe ring back to the warrants and 
furveys, confirms the titles. But let me afk whether krdFair^ 
fax, who in this refpedl: is to be Confidered as a private indivi* 
dual, had any right to eftablift rules of property opprefTive in 
themfelves, and not warranted by the municipal laws of thd 
country. He was at liberty to fell upon what terms he pleaC 
ed. But having fold, he was as much fubjecl to thofe laws 
and rules which prevail in contracts between other individuals as 
any other citizen was, ' He could not kt up rules of his own to 
produce forfeitures not fanitioned by the common or ftatute laws 
of the land. Neither could his particular fituation warrant it. ' If 
a private individual fhould fell land, and Stipulate for payment' 
by a certain day under any conditions whatever, he is as .mucft 
injured by a con-compliance vvith the contract on the part of the 
vendee as the Proprietor wa's: Yet if the purchafcr within * 
reafonable time (tiould ofter to pay, a court of equity would re- 
lieve againft the legal confequences of his breach of con traft, and 
compel a conveyance, - ~ * . 

Secondly. 
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: Secondly. How is the title of Dowdall affefted by the a&$ 
iof the parties ? 

The grants to the appellants, it is contended, deftroys our 
right. But the lofs of the papers which prevented DowdaH from 
taveating the appellants, was fuch an accident, as a court of e- 
guity ought to relieve againft, and therefore the title of the ap- 
pellants as oppofed to that of the appellee, will, he confidered 
as if no grant had been made. It is evident that lord Fairfax 
did not fuppbfe he was granting to the appellants lands claimed 
by the appellee, becaufe it was his cuftom always to recite the 
forfeiture, where one had taken place. 

But it is &id that Crap abandoned his right. Suppofe he did, 
does this give aright to .the appellants? He once had a title 
which he has neither given, nor fold to them. He has in fhort 
done nothing to divert: himieif, or to veft an intereft in any other 
pe'rfoa. If he choif not to occupy it, did the appellants there- 
by gain a right to it? Surely not. As to notice to the appel- 
lants I confider it to be clearly proved. 

Marshall in reply. It is not proved, {I conceive) that 
an application was made by the appellee fur the papers before 
t:he transfer from Crap to Douudall^ and therefore, the argument 
©/ abandonment in Crap is not repelled. 

It is* true, that the grant relates back to the warrant, in ca- 
fes unattended by circumftances which would render the relation 
improper j as jf the fale be conditional, or relinquiihed, and a 
grant is made in the mean time to another, this relation to def- 
troy the intermediate right could never be admitted. 

As to the rule, it Was entered in a book kept in the Proprie- 
tor's office, which was open to the infpe&ion of all perfons ap- 
plying there to take up land. It is traced back to the year 
j 734 long before the date of Crap's warrant, and therefore, 
it was not as Mr. Campbell fuppofes, an arbitrary rule, made 
hy the Proprietor for the purpofe of forfeiting rights acquired- un- 
der prior agreements with himfelf. But I aftc, was not tne 
rule a reafqnable one? If dormant rights were permitted at any 
time to be revived, and tQ relate back to the warrant, no perfori 
could with fafety have ventured to take up Jands within that diftrift, 
which would not only have been injurious to the Proprietor^ but 
would have produced a great public mifchief. If a grant had been 
ipade to Crapy he would have forfeited the land by non-payment 
of the quitfents for three years. Can he then be in a better fi- 
liation by having violated his engagements; or ought he thus 
to gain a benefit to himfelf, and to impofe an injury upon ano- 
. • ther 
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ther by his own default ? If the forfeiture were out of the ques- 
tion, yet I would rely upon th#fe confiderations as fufficient'to* 
deprive X^ow da 11 of the equity he afks for, upon the fuppoihrori 
of an' implied contract. It is faid, the rule appears by the evi- 
dence to be very uncertain. This is not the cafe. The rule 
jtfelf, as taken literally from the book in Which it was entered,' 
is an exhibit in the caufe. The advertiferaents of lord Fairfax 
were not intended to eftablith a rule. He had a right to* avail 
hirhfelf of tbe forfeiture without giving the parties an opportu- 
nity of preventing it. Thefe advertifements were intended as 
an indulgence to thofe, who had not complied with the rules of 
office, by granting them afuvther time to come in and avoid the 
confequences of the forfeiture which had incurred. But they did 
not alter, or do away the rule. 

The a£t of 1786 might be objected to, upon the ground, that 
the legiflature could not grant away the property of lord Fairfax 
any more than it could that of any other individual. But it 
is unneceflary toftirthat queftion. It is evident, that that 
law does not mean to authorife the'regtfter to iflue a patent for/ 
lands, which had before been granted by tbe Proprietor. 

The PRESIDENT.. It is furely unneceflary to la- 
bour this point, a* it is too plain to be argued. The zti* 
of 1 786, is nbt to be conftrued to extend to cafes ? where a 
grant had been prcvioujly made by lord Fairfax, 

Marshall. As to the forfeiture not being recited, in the 
grant to the appellants, I am inclined to think that this was 
never done, but where prior grants had been made and forfeit- 
ed, as for non-payment of quitrentfc, not feating and the like; 
j ahd it was done in thofe cafes, becaufe,' if the forfeiture were not 
l recited, the former grant might prevail over the latter. But 
j this was not done I believe where the forfeiture accrued in 
; confequence of a non-compliance with the rules of office in tbe 
earlier flages towards a title. 

But if an actual' forfeiture had not taken place, yet I contend 
that the conduit of Crap and of Ddwdall has deprived them of 
all claim upon .the equity of this court. This is not a conteft 
between lord Fairfax and £rap 9 but betvyeen two purchafers 
under lord Fairfax, f How is it, that a prior mortgagee {land- 
ing by and permitting another to throw away his money upon 
the fame fecuriry, without difclofing his mortgage, fhall be 
poftponed? The principle of thafcafe Applies to the prefent. For 
Crapi havinjg notice (as is tobeprefumed) of the rule, and that 
marly others might, apply for a warrant to furvey the fame land, 
. .»< .i'j! ' . * . *. . ., . - without' - 
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without a poflibility of knowing what former appropriati<>nsJ)a<J 
been made of it, be takes no ftep to perfect his ti.tle and to 
remove trnVdifRcuIty out of the.w«iy of other applicants. » LorJ 
Fairfax eonld not have compelled thofe to receive grants who 
had obtained warrants,' but the party mi^ht jiave abandoned 
^he property if he plcafed, and his refufing to abule by the rules of 
the office, was all he could do to evince his intendeddereilction. 

"Fleming, J<— When lord Fairfax eftablifhed an office for 
the pu-rpofe of parcelling out the lands in that extenfive territo- 
ry, fome rules were neceffary, m& as he differed, from other "i n- 
dividuals in the extent and nature of his property, thofe rules 
would of courfe be general. ' I think he had a right to ctrablilh 
fuch rules as he pleafed, if they were reafonable. k The one in. 
queftion was eftablifhed fo long ago as* the year 1734, long an- 
tecedent to Crap's warrant. It was, I think, tendering lord 
Fait fax's fituation, areafonable regulation, and it is to be pre- ' 
fucned.that it was known to all perions, who took up laud within 
that .diftrifr. of country. The revenue of the Proprietor <}e* 
pended upon his qui treats, wT)ich not being demandable before 
a grant was made, it was propter, that the party Jhould within 
a umittrf time place himfelf in fuch a fituation, asTto, render the- 
contract as obligatory upon Kimfelf, as ft was upon lord Fuir- 
jax\ or that he fhoukl leave the property open for fubfequent 
appropriations.* Crafy k rnacfe his entry in 1741, and died in' 
1773, fo that 32 years ejapjed* during which, time he took no 
liep towards perfecting his title. If in f his life- time he had ob- 
tained Arrant, he would have forfeited his eftate by thq non- 
payment of cjuitrents for three years, and it is unreafonable that 
by his own neglect, he fliould better his fituation, . and fubjeel 
the other party to the qontfa£r ? to a.n inconvenience refultin^ 
from that neglect. More efpecially in this cafe, when that 
other party had notified his intention to avail himfelf of the for-* 
feiture unlefs the indulgence then held out was accepted, ami 
the terms of it complied" with, within a reafonable time. I ana 
therefore of opinion, that the right of Crap was loft by tri& ne- 
glect* and that lord Fairfax might legally grant tfye^ land to the 
appellants, or to any otfier. perfoh. 

Carrikgton,— J. I confider this cafe to be foextrernely clear, 
that it cannot be made more fo by argument. The appellee having 
forfeited any right which he ever had to the land in queftion, by 
the moft unreafonable negligence, has no ground upon whicn 
to eftablifh an equity, which can entitle him to the relief afford- 
ed him by the decree, J think the de^ee ought to be reverted. 

The 
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the PRESIDENT.— The appellants have obtained titles 
to the land ih queiHon, prior in time t6 that of Dcivdall^ and 
confequently have the law in their favor. Has Dciudall fupe- 
rior equity to them, which fhall .warrant this court in depriv* 
ing them of their legal eftate i Wpat is it he a/ks ? That the pol-. 
terior title which he acquired by his patent ihouHfr relate back 
to the w^r rtf nt, which was the inception of that title x fo as td 
(leftroy the intervening right of the appellants; There aref 
luch things as relations in law, but they are legal fl&ions, in r 
vented for the purpoies of juftice, and not to work an injury to* 
innocent third rierions, who in tne mean tim« have fairly ard 
legally atcjwircd a title to the fubjecl in controverfy* But if the 
tio&rifie tvere applicable to this cafej 4 there can be no qucftion* 
but that bbwdatl might haVe availed himfelf of it at law, and 
could not require the interference of a Court of Equity* 

This brings us to enquire into the conduct of the parties; 
tlas Crap dbne all hi his" power to entitle himfelf to a grant, or 
has he fo conducted nimfelf as to have deprived himfelf of fucha 
fight? If he has done all that it was hectiTary for him to do; 
then, as to Ibrd fiairfati, the court would confide r Dai) da 11 as 
ftandirig in the fame iituation, as if a grant had actually beerf 
made to h?m. But d> far from it^ he has doAe nothing which 
hy the conditions under which he purchafed he! ought to have 
performed, and therefore he has not even acqu'red an equitable 
righti It is objected, tha*t the rules of the Propritlor's officii 
we're hot cfnly Arbitrary and uncertain,' but were locked up irt 
fecrecy; The anfwer given to this wa§ cdmpleat : they 
were fn£ae as public as they could be,- and vtere reafonable ihi 
flSemfelves; I have always been of opinion* that Urd^Fairfa* 
was to be confide red precifely ih the fame fituation as any other 
Citizen* That he held his lands under thegraint hiade to him as 
other citizens ct'td. But his fituation in the mode of parcelling 
but his lands was ftr'y different.- He was the Proprietor of an 
Cxtenfive country, and therefore he could not make particular 
agreements with the different individuals whd defired to pur- 
chafe portions of his lands, On this account he eftablifhed art 
office, employed different officers to tfanfaSNhe bufmefs of hy 
and fold down certain general rules defining the terms tipori 
"which he woal4 grant his lands; and in forming thofe regu-* 
Jatsohs : , he appears to have aiHmilated them as nearly as poffible 
to thofe eftablifhed in the crown office with refpe£r. to lands lv- 
ing in iht other parts of Virginia. How Can tlv fe' rules be call* 
*d ferret, whteh were pubti/hed in the entry book;* m the oificeL 
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and which were open to the infpeftion of all perfons applying 
for land. It is not unreafonable to fav, that Crap muft have 
known of the rule. He knew that the land was not tobep;iv- 
en; he made no fpecial contract with lord Fairfax refpecting 
"it; and it thi-refore hecame necefTary for him to know, upon 
what terms he did purchase, and in procuring this information, 
he muft hav^ot noace of the rule in qneftion. Beddes, he pro- 
ceeded (on\Q ftcps in conformity with the rule, rle obtained a war- 
rani", an J procured it to be furveyed, tho' not m time. As to the 
rrafonablenefs of the rule it is nothing to this court. Crap was at 
liberty to purchafe under it, or to let it alone, if he did not 
li !ce the terms. ' The parties were the proper, and the only 
j-: Iges of this.-' Crap having furveyed the land went no farther. 
He paid neither fee*, nor compofitiou, and confequently deprived 
lord Fairfax of fucli a portion of his revenue'. How then can 
we confidcr him as {landing in the fame fitaation, as if he had 
actually obtained a grant? It was objected, that Isrd Fairfax 
fhould have made an entry to complcat the forfeiture, or fhould 
have done fome act tantamount to an entry. This might have 
been necefTary if he had made a grant to the appellee, and 
the forfeiture had incurred afterwards, — as for non-payment of 
fcpitrents. It wa; not neceflary, where the legal eftate had ne- 
ver been out of him. But if it were, I think he did an ac]t tan- 
tamount to an entry, by granting warrants to the two Pickets 
to furvey the land for fhemfelves. As to the cuftom of reciting* 
fnlubfequent grants the prior forfeiture, I fuppofe it was/jfrmi- 
iar to that \vhic*h prevailed in the crown office, and there^ it 
VaS* never done, but in cafes where there had been a prior 

l grxmu ; ' t .; ", ;' _ . / fl . _ . 

Concerning the aJvertifements /of lord Fairfax^ I, dp not 
think he was In any manner obliged togive^hamottice for. which 
they were -intended. It was Crap's duty to perform .the* condi- 
tions which the rules of the office impofeiK jiy .paying the <:om- 
jn fit ion,/ and applying 'for his,, grant. This he was a$ Jeaft 
bound to do within a reafonable time, -and before. the land was 
re-granted, T!ie advertifements Held out an indulgence, which 
not having been accepted, nor the terms, of it complied 1 \yith, 
tliminifhes IHllmorc the claim of Dowdall to the relief of >a 'Court; 
"bf Equity. It". is true, that the appellants did not ftricily com- 
ply with the rules of the office, and of courfe they were liable 
to the le^al jcffe£t of fuch conducl, if 'a warrant had be.'eri grant- 
el to anotlie'iv ; Kut .this was' not done j' lord Fairfax^ , exercii- 
*iii<r a power which belonged to him, waved the forfeiture, and 
Us a proof \M( MS had done To, executed grants t© themf. ',' /I 
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I think the abandonment by Crap is fully proved. It is true 
that legal rights once veiled, muft be legally diverted; but 
equitable rights may be loft by dereliction. 

It is unneceflary to enquiie if the Pickets had notice of Crop's 
title. Since if they had, it could not have affected them, unlefs v 
Dowaall had been prevented by fraud from obtaining a legal ti- 
tle. 

Upon the whole, I am of opinion that tie appellants have 
fuperior equity en their fide, efpecially againft Dowdall^ who 
&ems to have come into the difpute as a volunteer, under an 
idea, that the acT: of 1786 had given him a chance. But it is 
too clear, that that acl cannot apply to cafes where grants had 
been made by the Proprietor. 

THE OPINION of the COURT is, « that the appellee's 
" grant in the year 1788, ought not to have relation to the 
" time of the warrant, by authority of which the land was fur- 
u veyed, dated in 174 1, fo as to be prior in effect to the intervening 
u title of the appel Ian ts j beeaufe relation being a legal fi£Hon adopt-* 
u ed for the furtherance of juftice, is not to be admitted in any 
44 cafe to produce wrong and injury to others, nor particularly 
" in this cafe, where that relation comprehends a period of 47 
" years, and tends to eilablifh a dormant claim in equity, ne« 
u vef perfected by James Crap the elder, by paying the office 
44 fees and compofition, fo as to entitle hirnfelf to a grant of £he 
44 land, but on the contrary forfeited and abandoned by him, 
14 and by his heir after his death, as being, not worth the pur- 
u fuit, in confequence of which the Proprietor might lawfully 
44 grant the lands to another, and accordingly did grant them 
" to the appellants, whofe conduct in obtaining their faid grants 
44 and legal preference appears to have been fair and irreproachable 
44 fo as to entitle them to more equity than the appellee, who 
44 became a volurfteer for reviving this dormant and abandoned 
44 claim, fome years after the date of the grants to the appel* 
44 lints, and that the faid decree is erroneous." 

DECREE reverfed with cofts, and the 
bill difmifled with the cofts of the Court 
of Chancery. 
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JOHNSON, 

againft 
BUFFI NGTON. 

TfilS was an appeal from the High Court of Chancery, af- 
firm img a decree of the County Court of Hampjhire^ 
yherein the appellee was plaintiff". The cafe was as follows: 
feter Peters in the year 1753, obtained from the Lqrd Propri- 
etor of the T^or hern Neck, a warrant to furvey a tracib of land 
within that Diftict, which by his direction was furveyed for a 
certau Frederick Unred> an indented ferva;it of the faid Peters' s\ 
\>\il by the miftake of the faid furveyor, (as the bill charges,) he. 
was called Vinegard inftead of Unroi. No patent was obtaint4 
from the Prtff'fior in the life-time ofUnrod^ who died many \ 
years ago, leaving a fon Jacobs then an infant, \yho was by j 
pis mother fent into, Penrijyivania> and there bound out an ap- 1 
prentice; he refided in that itate always afterwards, and foM , 
pis right to Bujfington in 17 7 Q. 

Johnfon made an entry withfhefuryeyoj-, for 319 acres, part { 
of this land, under the aft of J783, and having obtained a pa- ! 
fent from the Regifter^s office in 1789, brought an ejectment 
againft Bvjfington^ and recovered a judgment. The prayer of the 
h\\\ was for an injunction, and for a conveyance, both of which 
were decreed by the County Court, from, which an appeal was 
granted to the fligh Court of Chancery, That court being of 
opinion, that the equitable right of the appellee to the land in 
controverfy, derived to him from the heir at law of the\ perfon 
for whom the land had been furveyed, was preferved by the. 
fU$s of 1786, 178^, and 1790, and confequently was not fubject 
to the entry and location of the appellant which was pofterior 
to the furvey, affirmed the decree of the County Court frorr 4 
yyhich an appeal was prayed to trfis court. 

L^E for the appellant. Whether in a cafe like the prefent, 
6 Court of Equity will interfere, and take from Jobnjon his le- 
gal title is an important queftiqn. The decree feems bottomed 
ypon an opinion, that the equitable right o^uffington was re- 
yived and preferved hy the a£t of Affembly pafledin 1786, Ch. 
3, and the fubfequent a6t continuing the operation of that 
few. But before 1 confider the operation of thofe laws, I will 
Dfemife fome ©bje&ioqs againft th? interference of the Court of 
*'*' —..;••»'■.• „ :* Chancery 
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phancery. fn the firft place, the warrant has not been focomr 
plied with as to entitle the party to claim a grant. The war- 
rant was to furyey 3,00 acres of land, inftead of which, a plat 
tor 450 acres was returned. Though tms objection would have 
been done away, had lord Fairfax made a grants it is now in 
full force where an application is made to this court to compel 
a conveyance. The warrant was not, purfued in another in- 
fcmee; the length and breadth of the tract as delineated ii\ the 
plat, do not bear that proportion to each othe^ which the war- 
rant required. Neither *re the. names of the chain carriers in- 
serted in the furvey. Thefc objections, when confidered toge- 
ther with the neglect of Vnrod and B.ujfington % in not perfecting 
this dormant title, are fufHcient to deprive the appellee of the 
aid of a Court of Equity. . It may alio be ferioufly qucftioned, 
whether Vtnegard in whofe name the furvey was made, is the 
i'me perfon as Vnrod y and if fo, there is an outftanding title in 
; Unred which Vtnegard could not transfer to Buffingtdn. 
I 1 come now to confider the acts of Aflembly., The firft 
'which pafled upon this fuhject was in 1785, Ch. 47. The 
4th feclion, alter reciting, that fince the d^ath of the 
proprietor of the Northern Neck, no mode had been adopted to 
(enable per fens having made entries before or fince his death to ob- 
tain titles for the fame, declares, " that >vhereany furveyshave 
1 u been ^heretofore mad?, or hereafter {hall be made under en- 
" tries made in the life of the faid Proprietor^ or under entries 
41 nude with the furveyor of any county, under the act of Ak 
4( iembly aforefajd,* and which have been returned to the faid 
M Proprietary office, or fhall hereafter be returned to the Regit 
." ter's ofice, the Regifter fhall make out grants therefor, to 
41 bear tefte under the hand of the Governor and the feal of thia 
" Common wealth, in the feme manner as is by Jaw directed in 
, u cafes of other unappropriated lands; and the furveyors with 
14 whom; fuch entries have been made, are hereby directed and 
f* empowered, to proceed to furvey and record the fame, and tq 
44 make return of fuch furveys to the Register's office, in the 
" fame manner, and within the fame time as is or fhall be du 
! l rected in cafes of warrants iflued for other unappropriated 
u lands within this Commonwealth, and thereupon grants, 
41 fhall iffue in the manner herein before directed/* 

This law is to be conflrued either in a general or in a reftrainec^ 
fbfe. I contend for the latter, becaufe of the inconvenience which 

would 

f Odder 1j$z, C. 33, 
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would anfc^fit were confidered as intended to fet up obfolete claims 
not carried into grant, and which were forfeited by the rules of 
the Pioprietor's office; but more ef^ecially, in cafes, \vhere 
fuch claims would by relation, deilroy pofterior grants. The 
inconvenience, which the preamble of that law ftates, is, that 
by the death of lord Fairfax, many perfons who had made fur- 
yeys upon warrants ifiued from the Proprieties office,' couli 
not obtain grants. The intention of the legiflature was to pro- 
vide a remedy, not for thofe who had forfeited their titles by a 
non-compliance with the rules of the office, but for thofe, who 
by the d^ath of lord Fairfax, had been prevented from .obtain- 
ing grants, upon entries made with the furveyors, under the^ 
a£rofi78fc, Ch. 33, §3, which enafts, " that all entries made] 
Cl with the furveyors of the counties within the Northern Neck^ 
" and returned to the office, formerly kept by the faid Tkomail 
^ c Lord Fairfax, (hall be held, deemed and taken as good ani 
<c valid in law as thofe heretofore made under the direction oi 
u the faid Thomas Lord Fairfax, until fome mode (hall be takei 
li up and adopted by the General Afiembly concerning the ter- 
" ritory of the Northern Neck." The acl: of 1786, Ch. $; 
relates entirely to furveys thereafter to be returned. Thi 
Words' of the law are, " that the owners of entries icm 
tc lands within the Difrricr. of the Northern Neck regularl* 
* c made before the 17th day of October in the year of our loitl 
" 1785, fhal I proceed to fur vey the fame, which furveys, to^j 
u gether with thofe already made upon like entries, (hall be rd 
" turned into the remitter's office, on or before the ift day of 
* c Oftober 1788, and on failure, futh entries are hereby det 
" clared void, and the lands liable to be located iiisthe fama 
u manner, as other unappropriated lands within the faid Difc 
"tria." 

If the legiflature intended to give validity to claims whicii 
had been forfeited and entirely gone, fo as to do away pofteriorJ 
rights fairly and legally acquired, 1 (hould queftion very much 
the validity of fuch a law. But the legiflature is not to be pre- 
iumed to have intended an aft fo fraught with iniquity, and 
therefore, to avoid fuch a conclufion, the court will give tq 
the law the limited eonftruflion for which I contend, 

Williams for the appellee. — Whatever expofition the 
court may incline to give to the different acts of Aflembly, yet 
I contend that John/on can derive no right under them. The 
queftion is between Jobnfin, whofe title is acquired under the le- 
giflature of Virginia, and Buffington claiming under the Proprietor 
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Though hrd Fairfax . fbould be admitted to have poflefled a 
right of availing hinuelf of the fuppofed forfeiture occafioned by 
Buffingiorfs not complying with the rules of the office, yet as 
he never did any aft evincing fuch an intention, (as by making 
a grant to fome other perfon,) 'the argument refpefting the 

i forfeiture cannot.avail.the appellant. The legiflature could not. 

I by any law difpofe of the rights oflcrd Fairfax, any more thari 

i they could difpefe of the rights of other individual?, and confe- 
quently, John/an, not claiming under lord Fait fax, cannot fet 

I uj) a title to dell roy one derived under him, and ftill fubfiftirg. 
Again, admftting a right in the legiflature to difpofe of the pro- 
perty of lor d, Fairfax^ the aft of 1782, which is the fource, 
from which the inceptive right of jfohnfen flows, does not war- 
rant the title which he now fets up. That aft, provides a 
mode by which a right to the unappropriated lands in the Nor- 
thern Nee k might be acquired. But the land in queftion had 
been preyioufly appropriated by kid Fairfax, who, had a right 
to wave the forfeiture if he pleafed. Indeed I do not think he 
fould-Jiave avatfed. hinifelf of it, fince Unrod was an infant at 
the death of his father, and always afterwards refided out of this 
ftatei -- ■ t ; . : . 

. I aefmit that where the equity is equal, and one of the parties 
las alio trie law in his iavor, he ihall prevail. But if the legal 
title has Jieeruobtained by fraud, , or, as in this cafe, by taking an 
advantage of one* labouring under a legal difability, he will not 
JuveJrte benefit of this advantage. 

- ?As to^the-itientity ofUmod, I confider it to be fully eftablifh- 
ed by the evidence. The objeftion to the variance between 
the, warrant. and 1 the 4 fi^yey could bnty be a queftion between 
hrfl fajtfaxjftn^l/qfed, not between the appellant, who claims 
under ihe-cimwpbiv&dffi arid the appellee claiming under lord 
Fab fax. ,.;;,> *\ y* . '. -V 

The r j^nftru$jqii *gi^n Ho the aft of 1 785 by Mr. Let, feems 
to ine to be a very i^^reafouabfe one. For if the legiflature con- 
futed extvus'tiofc/uriueyed z$ worthy of being faved from forfei- 
ture^ ajhrtwix :> tpey, would fa ve titles ftill nearer a ftateofper- 

; fe^iton^, namdjr.y er>trif$ then aElually furveyed* 

(LfcE in reply. If it be true, that the appellant could derive 
no [title under the legiflature of Virginia, the application to a 
Court.of Equity wasunneceflary, fince he might have effeftu- 
aUy defended hhn/$f at f }aw j and therefore the cpurtflKmld hav$ 
Jl^nifleci* the bilU .* ; : * 

.-: the" 4 
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The pdfleflion of Buffington is by no means a continuation' d 
Unrofs pofleffion. He was an unauthorifed occupant of th£ 
land, and being there he purchafed up this obfolete claim of 
JJnroctsy In order to bolller up a right founded merely in pof- 
fefliori. 

Fleming, J. — AfteY ftating the cafe*, proceeded; the firft 
objection made by the counfel for the appellant^ was,-, that the* 
furvey did not purfue the warrant. But I think there is nd 
•weight in this, as the variance is only in the quantity. If thfc 
land had been impufefily defcribed, it might have been fetal; 

The fecond objection was, that the adt of 1785 only refpecfc 
fed cafes' where furveys had not been made; 1 am deafly of 
opinion, that this a£r, notwithstanding the trite of it, relates as 
well to entries as furveys, and comprehends the prefer* t cafe. 
Unrod (who I am fa'tisfied h trie fame perfon as Pmgord) moft 
certainly forfeited his right to a grant, if lord Fair/a* had evinc- 
ed an intention of availing himfclf of it, but not having dontf 
fo, the land is to be cnnfiJered as appropriated, and therefore., 
Could not be regranted by the Commonwealth under th6 a<3 
0fi?8$. 

Carringto*t, J.-t-I n aVe no doubt but that tf?:r$d and 
Vinegard are the fame perfons, nor do I confider the variance 
between the warrant and furvey, as to the quantity*, as bein*; 
of any confequenc^. The title of Unrod was prior to that of 
yobnjort) and fince it w.is not defeated by any a£t of lord Fah{ 
jfax in taking advantage of the forfeiture* the land could hot hi 
confidered as unapp opriatid, and as fuch ftibjedl to U 
granted under the a& of I785. 

THE PRESIDENT.— I feel no difficulty' aboui trfe farU 
arice in the name of Unrod, nor ift the ^tontttVttf land.' Ac- 
cording to thedecifion in the cafe of Picfot and- Dtstv&dU ii 
follows, that the right oitlnrod was liable to forfeiture by thV 
failure to apply for a grant within the trrrie limited by the" rules 
of the office, and by the non-payment of the compofiticto ando£ 
iice fee*. But as lord Fairfax did no acl mah,ife*fting an inten- 
tion to avail bjmfelf of the forfeiture, the title of unrod refted 
upon his furvey until 1786, arid wis confirmed by that acl, 
"which limited no time for the payment 6f the cdmpofrtion and 
fees. The a& of 1 786 relates, ift, to entries; v idlyi l ttf ftr- 
veys not returned; and 3 f Jly, to furv'eys returned, andungrant- 
*td.- The a£t of 1788, Ch. ad, -continues that of 1786, a* to 
entries and fjfvey? y and comprehends the three branches of the 
IfHttr law* 

Mr, 
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Mr. Lee contended that the conftrucftion of the a& of 1786' 
might be either extended or narrowed, and fuppofed that the 
latter was moft confiftent with the juftice of the cafe, and thein4 
tention of the legislature. My opinion is dire&ly other wife j and 
in this particular cafe, I fliould feel very little difpofed to nar- 
row the conftru&ion, When I confider that Unrod was an infant 
for many years after the death of his anceftor, and that he refided 
during that time and afterwards, out of tfiis ftate. It is im- 
material to decide whether the commonwealth did, or did not Suc- 
ceed to the rights of the Proprietor, in cafes of imgranted lands. 
If fne did, yet no advantage has been taken of the forfeiture by 
her. If (he did not fucceed to them, then^ the land was It gall/ 
appropriated by lord Fairfax, and confequently could not undet 
fee ad of 1785 be granted to any other perfon. 

Decree affirmed. 



G U R R Y,> 

against 

n \j r a & 



THIS was an appeal from the High Court of Chancer^* 
The cafe was as follows : In the year 1756, Burns od- 
tained a warrant from the Proprietor of the Northern Neck* 
2nd in 1 757 j after the expiration of fix months from the date of 
the warrant, he had a furvey made for 214 acres, (part of which 
is the land in controversy) which was returned to the Pro* 

prietor's officei 

In the year 176$, by the direction of krd Fairfax, one of his 
furveyor's furveyed 140 acres, (part of Burns's 214 acres,) for 
Gurryt w ^° was at ^ at time an infant. In September *77*» ai 
grant iffued to Carry , and in the month of May proceeding 
Burns offered to pay the compofition money to Bryant Marttti 
the agent of the Proprietor^ and demanded a grant; but Martini 
refufed to receive the money, faying that Biirhs was too late* 
Burns obtained a patent in 1 788 from the Governor of the Com- 
monwealth^ and being in poffeffion, Curry brought an eje&oien^ 
and recovered a judgment at law. Burns filed his bill in equi;' 
ty in the County Court of Berkeley, praying for an injundion* 
and for a conveyance of Curry's legal title; The £ount/> 

Q; Court 
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Court decreed a perpetual injun&ion and a conveyance, which 
was affirmed by the Bigh Court of Chancery upon an ap- 
peal. 

Lee for the appellant. Burns having failed to comply with 
the rules of the Proprietor's office by not executing his warrant 
within the limited time, forfeited all the right to which the 
warrant entitled him, and the Proprietor, having taken advan- 
tage of the forfeiture by granting the fame land to Curry, the 
title of the latter is good againft all the world. The offer to pay 
the compofttion money in 1770, could not excufe, the forfeiture 
which had taken place many years before, fi nee lord Fairfax 
had in 1768, aujhorifed a furvey for Curry y which was made in 
that year, and in the grant executed to him, the furvey of Bums f 
and the forfeiture incurred by him are recited. The Chancel- 
lor in this cafe, as in that of John/on and Buffington, has fup- 
pofed that the aft of 1786, relates back to the warrant, and re- 
vives all thofe obfolete claims, which had not been carried into 
a grant, fo as to defeat pofterior rights. The patent to Burns 
was obtained from the Regifter's office in the year 1788, fothat 
the comtruftion of the aft of 1788 is not a point in this caufe.* 

Williams for the appllee. If lord Fairfax from his pecu- 
liar fituation, was entitled to no excluftve privileges or prero- 
gatives, (which it muft be admitted he was not,) he was equally 
bound with other individuals by thofe general rules and princi- 
ples of law which prevail in cafes of contracts for the fale of 
property. If one man agred to fell land to another, upon con- 
dition that payment be made by fuch a dav; tho' the purchafer 
/hould not on that day pay the money, yet if in a reafonable 
time afterwards he is ready to comply T he may upon application 
to-a Court of Equity compel the feller to make hima conveyance* 
In this cafe, lord Fairfax agreed to fell the land in queftion to 

Burns 

<( *S.BC. 1. Whereas the- law authorizing the Regifter of the land 
•'-office to recive into his office plats and certificates -of furveys, that have 
'? been or /hail made, will expire on the laft day. of December one thou- 
*f fand feA.en hundred and eighty eight, and it is reprefented to this Gcner- 
" ral AflTemblythat many perfons through unavoidable ace idents\ have 
<* been prevented from returning their plats "and certificates aforefaid,- to 
<* the Regifter of the land office, wherebv their lands may be forfeited : 
«£ -fqr.remedy whereof, Be it enacted by the General AfTemblv* that the 
€ t further time of'two years, after the pafiing of this act, lhall be a'lowed 
<* forreturning the fame, within which time the Regifter of the land of- 
«' fice, or his deputy, mail receive all plats and certificatesof furvey,, 
S althoug not returned within the time heretofore limited bylaw ; ami 
t l and fuck lands (hall »ot be confidered as forfeited, or liable toforfti- 
<« ture, on that account. 
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Burnt) aAd received the office fees which conftituted part of the 
purchafe money. His objection to perfecting the contract be r 
caufe certain rules were not complied with, ought not to avail 
him, any more than a breach of a cojulitional (ale in the cafe 
ftated, could avail the frller. It is objected, that the furvey 
was not returned within the fix months limited by the rules of 
the office. Let it be remembered that the furveyors in the 
Not them Neck were appointed by lord Fairfax himfelf, and con- 
fidently that in this part of the bufinefs they were his agents 
and reprcfentatives. If the furvey was not made and returned 
in time, it was not the faulf of the individual, but of a fervant 
cf the Proprietor, Lord Fairfax^ after he had received a part 
of the purchafe money, might have prevented any perfon he 
pleafed from obtaining a grant, by directions given to his fur- 
veyors to delay making the furveys, or by ifluing fo many war- 
rants, that they could not be furveyed and returned in time. 
t The returning of the furvey was no part of the contract, but 
was merely directory to the officer. 

But what are thofe rules of office which are faid to be violat- 
ed? They do not appear in this record, fo as for the court to 
take notice of them. 

In this cafe Cuny appears to be a mere volunteer, and to have 
obtained the tand froni lord Fairfax as a gift. Of courfe he is 
in no better fituation than lord Fairfax would have been. If 
then the Proprietor ought not to have taken advautage of the 
forfeiture, (if any fuch exifted,) (o as to grant the land again, to 
Curry, the act of 1786 revives and prefer ves the right of the 
appellee. 

THE PRESIDENT. In Picket and Dowdall, the court 
determined, that the act of 1786 did not apply to cafes where 
there had been a grant from the Proprietor. ^ 

Lee in reply, Curry is faid to be a volunteer, but there 
is no evidence in the record to fupport the aflirtion. 'The grant 
to him, is the fame in form, with all the other grants of the 
Proprietor-, it referves the uiual quitrents, and contains the fame 
coma ions. So that this cafe, is not on that account to be dif- 
tinguifhed from the cafe of Picket and DowdaLl. 

Roane, J. — The circumftances of this cafe are lefs ftrong 
againft the relief which is afked for, than they were in the ca£q 
of Picket and DowdalL For ift, The forbearance of Burns irf 
coming forward to compleat his title has not been of fo long £ 
duration as in that cafe, stdly, There is no evidence of an a- • 
bandojiment on the part of Bumf of his right to the land. 3dly, 

. There 
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There h no proof here, farther than what is contained in the 
grant to Curry^ that any advertifement had b«en publifhed by 
lord Fairfax between the time of Burns' s furve}', and that made 
for Gurry > requiring all thofe who had 'furvey?, to come for- 
ward, and compleat their title. This is recited in the grant, 
and the failure of Bums to comply with the terms of that adver- 
itifement, is ftated as the caufe of the forfeiture. 4 f hly, It does 
not appear that at the time Burns required a grant of the land, 
and offered to pay the compofition and other fees of office, 
(which time I fi f x to be in or about May 1770), Curry had paid 
his compbfkion money, if indeed any was ever paid by him. The 
grant to Curry was not executed until the 10th of Sept. following. 
In this view of the cafe therefore, Burns may be confidered as 
having flood upon better ground on account of his priority of 
furvey, than Curry did,' unlefs by his own negleit he has left 
his right to demand the legal title. It appears by a memoran- 
dum of Richard Rigg, that he furveyed Curry's land by virtue of 
lord Fairfax's inflru8ions y there being as I prefutne no warrant 
for that purpofe. 

This iurvey was made the 20th of Auguft 1768, and muft 
be confidered as the commencement of Curry 1 s claim. Between 
this period^ and the time of the return of Burns's fur vey, (which 
tho' not ftated, may be ppefumed to have been fhortly after the 
furvey was made, viz: in Sept. 1757, there had been a lapfe of 
hear 1 1 years, during which time, Burns had wholly negle&ed 
jto come forward and compleat his title. '* The queftion then is^ 
whether after this delay, and the confequent lofs of quitrents to 
the Proprietory he had not a rigjit to confider the claim of Burns 
is forfeited, and to grant the land to another? I will not un- 
dertake to fay what ought to be confidered as a reafonable time, 
to indulge the owner of a furvey ? in completing his title; per- 
haps every cafe ought to ftand upon its own particular circum- 
stances: but a delay of eleven years, unaccompanied with any 
exculpatory circumftances on the part of the grantee, is cer- 
tainly an unreafonable time. 

If a grant had been. made to Burns y he would have forfeit- 
ed his land by the non-payment of quitrents For the fpace of 
three years 5 by this delay, he avoids the payment of them alto- 
gether. It was in all cafes important to the Proprietor that 
grants fhould be taken out within a reafonable time : It is pre- 
sumable, that it was underftood by applicants that this fhould 
be the Cafe; and certainly, the fpirit of equity does notdidate, 
that a par ty, by not performing his contraft% fhall be in a mucM 
Tii ' x * - * < - ........ better J 
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tetter fituation, and the other contracting party confe-quently* 
in a worfe, than if the contract had been duly performed as un~ 
derftood by both parties. I put it upon vhe greund of an im- 
plied contract between the Proprietor and the individual apply- 
ir/g for his lands, that the legal fees Iliould not only be paid, but 
that a title fhould be obtained within a rcafonabie time. . On 
the authority of the cafe of Picket and Dcwdall, the Jurvey for 
• Curry \s to be confidered as an entry on the part of the Propri- 
etor to take advantage of the forfeiture. This extinguifhed the 
mtereft of Bums, and of courte the grant to Curry purfuant 
thereto cannot be impeached. The court however, will judge 
in every cafe, whether a forfeiture had taken place, and if not, 
the entry and fubfequent proceedings would be deemed invalid. 
Vhe acl: of 15^5 not having declared intermediate grants to be 
void, they mult ftand, unlefs they fhould be adjudged to be fo 
fen account of the particular circumftances attending them, 
and as there are none futfh in the grant to Curry, I am of opi r 
faon, that the decree fhould be reverted, and the bill difmiff. 

$• 

Fleming, J.— The warrant iffued to Burns,, bears date in 
P756 and isfurveyed in J757, but not returned until 1770, 
It which time, and not. before, he tendered the compofition, 
md demanded his grant. But a fur vey had in the mean time, 
leen made for Cuhy, who in September 1770, obtained a 
[rant. 

1 This cafe, tho? it differs in fome points from that of Picket 
ind DowdaUj is fully within the influence of the principles there 
aid down. Burns has certainly forfeited his right by an 
mreafonable delay in obtaining his grant, and Curry, having in 
the mean time obtained a legal title to the Jand, ought to re~ 
tain it. 

THE PRESIDENT. The principles which decidedly go- 
vern this cafe, were fo fully declared in that of Picket and 
Dowdall, that it will be unneceflafy to repeat them. It is true, 
jhe two cafes differ in fome points, and that difference fo far as 
It extends, is in favor of Burns. The laches of Burns in not 
pompleating his title, is in point of time much lefs inexcufable 
fhan that of Crap. So too the tender of the compofmon, differs 
His cafe fomewhat from that. Yet thefe points of difference, 
fa not eflentially affeel: the application of the principles, laid 
pawn in that caie. What may be confidered as a reafonable 
||me for the owner of a furvey to compleat his title, I will not 
f" : '" '' •-•-' , . prctfi^d . 
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pretend to fay; But I accord in opinion with the oflier judges, 
hat eleven years unaccompanied with, circumftances is too 

Olig. 

Both decrees reverfed, and the bill difmhTed. 



s: 



W R O E, 

againji 
HARRIS. 

THIS was an appeal from a judgment of the DiftricT: Court j 
of* Northumberland, reverfmg an order of the County I 
Court, giving leave to the appellant to build a mill. The land j 
on both fides of the ft ream is ftated to. belong to him, but no- I 
thin ir is fa id refpedting the Bed of the run. The DiftricT: Court ] 
reverfed the order becaufe the writ of ad quod damnum wasexe-. ,, 
cuted by the deputy, inftead of the High Sheriff, i 

. -Washington for the appellant. It is wonderfurthat ; this 
opinon refpecting the incapacity of a Deputy Sheriff" to execute 
a writ of ad quod damnum, has fo generally prevailed in this 
country. It is founded. on a miftaken notion, that the Sheriff, 
in executing fuch a writ, a&s judicially and not minifterially. 
It would puzzle any perfon I think, to ftare a cafe, in which 
the Sheriffs in this country aft judicially. In England, they are 
to fomepurpofes judges in every fenfe of the word, and whilft 
a&ing in that capacity they cannot delegate their authority^ but in 
all other cafes, the rule is, that they may act by deputy unlefs 
fpecially commanded to gi in perfon. This is laid down in 4 
Rep, 65. where a flmilar objection was made to a deputy's ex- 
ecuting a writ of Elegit j but it was not fuftained. In every 
inftance where it has been determined that the High Sheriff 
muft execute a writ in perfon, he is either required'by itature 
to do fo, as in an enquiry of wajie, partition, aceedas ad curi- 
am, Rediffeifin efr; or elfe he executesjt in & judicial capacity, 
as in cafes of ad meafurement of dower and pafture which are vi- 
contiel writs, and not returnable; confequently, the decilion of 
the Sheriff is judicial and final, unlefs the cafe be removed- by 
Pone before the Court of common Pleas. F. N. B. 148. 
Clay's cafe 1 Go, El. io. Dalt. Sh* 34. So in a writ it 
paths kakndoy if it go to the Iheri/Fto held plea of the matter^ 

. , _ be 
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Be is judge and offiqer, and muft therefore execute it in perfonj 
Otherwife it is, ifdire<fted to him, returnable into the Kjng's 
Bench, for there he a&s minifterially, 4 Box. 441. In the 
cafe before the court, the writ is directed to the Iheriff general* 
h/. He is to furnmonand impanel a jury and to charge them, and 
afterwards to return their inquifiiion to the court, to be there de- 
cided upon. All his acts are of a minifteral nature. He ex- 
ercifes no judicial function whatever in this cafe, more than he 
does in executing a writ of Elegit. By our law, (fee Rev, 
Laws p 129) all writs and other procefs whatfeever are to be 
executed by the Sheriffs or by his Deputies \ 1 ow this itf 
certainly a writ, and within the general exprefiions of the law* 

Campbell on the fame fide» Wherever the legiflature has 
■theught proper to except particular cafes out of the general law 
Suthorifing deputy Sheriffs to act, a particular provifion has 
fce?n made for the purpofe. Two cafes arc at prefect recoU 
Je&ed. The one is where an execution iffues againft the pro- 
perty of a former Sheriff; and theaiher, where lanes are direct- 
ed to be fold for the payment of taxes. In both inftances the 
Jaw requires the High Sheriff to attend, and by doing fo it did 
linguffhes between the High Sheriff in exclufion of the Deputy , 
fcnd the Sheriff, which means as well the Deputy as the principal* 

Warden for the appellee. There are two errors in theor- 
fcr of the County Court (which have not been noticed) fufiicj- 
cnt I think to fuftain the reverfal of it in the Diftrict Court, 
ift, The application to the County Court for leave to fcuild the 
mil], does not (rate that the bed of the flream belonged to the ap- 
knt. The words of the law are, that " when any perfon own- 
<c ing lands on one fide of any water courfe, the bed whereof be* 
* kngeth to himfelf or to the commonwealth, and defiring to build 
H a water grift mill ohfuch lands, and tor ereel a dam acrofs 
* c the fame for working the faid mill, {hall not himfelf have the 
" feevfimple property in the lands on the pppofite fide there* 
u of, againft which he would abut his dam, he fhail makeappli- 
w cation for a writ of ad quod damnum "&c. (fee Rev. laws p 206.) 

Now, altho' the appellant in this cafe owned land on both 
fdeiof the flream, and therefore he is not literally within this 
claufe of the law, yet the 4th fe&ion requires the fame formal- 
ities where the perfon applying, owns th€ land on both fides, 
as if he were feeking to condemn an acre of ground on one fide, 
as mentioned in the firft fe&ion. 

2d, The jury in their inquifition, fay, " they have viewed 
the lands above and below, and are of opinion, that no perfon 

will 
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will be injured by the overflow of the water, the faid tFroe'otirti- 
ing the lands on both fides of the run above and below, his land 
above, running farther than the Water will probably flow to." 

Now the jury have faid nothing about the lands belbw, which 
may be injured, £s well by the breaking of the dam, as the 
lands above could be by the overflow of the water. 

As t6 the principal cjuelHorf, 1 have more doahts refpefting 
it. The adminiftering of zn oath feems to be a judicial a&, or 
at all events one, which from its nature cannot be delegated. 
The flieriffis to perform this folemn ac9r, and it would ieem as 
If it were intended to be confided to* the High Sheriff who is 
always a juftice of the peace, arfd from his mode of appointment 
holds a more fefpe&able ftation than deputies of his own choof- 
ing. 

The court ftdpped Mr. Campbell^ who was about to' reply* 
faying it was unneceffary. 

CARftiNGTOW, J. — There rs no weight I think in the twtf 
objections ftarted by the appellee's counfel. Where the perfon 
applying owns the land on both fides of the ftream, the pfefump- 
tion is, that the bed of it belongs to him, and therefore it is 
unneceflary for him to fet it forth in his application to the coum 
But if he own the land on one fidd only, and feelcs to condemn 
an acre on the other fide for an abuttment, no fuch prefumption 
exifts, and therefore it is neceflary to ftate to the court, that 
the property in the bed of the run is in the cornmonw'eaith, or 
in the party applying* T*he 4th fe'cTion of the law refers to the 
proceedings fubfequent to the ordering of the writ. The words 
are, " in like manner if the perfon propofing to build fuch mitt 
and dam (hall have the fee firaple property in the lands on both fides 
of the ftream, yet application (hill be made to the court of the 
county wherein the mill houfe will ftand, for a like writ which 
fhall be dveSied y executed and and returned as prefcribed in thd 
former cafe/ 5 

The fecond objection is* that the jury have faid nothing as to 
the injury which the lands below the dam might fuftain. They 
have gone as far as they could. It was impoflible for them to 
value the damage which the owners of land below the mill 
might fuftain by the breaking of the dam; it was an accident 
which perhaps might never happen. They have therefore ve-' 
ry properly left it to be decided upon by another tribunal when- 
ever the cafe fhotfld occur. 

I come next to confider the point upon which fhe Diftri& 
C©*trt reverfed the judgment/ 

The 
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The rule is laid down in 4 Bac*. rfb. 440, 441, and the cafes 
there citcd$ that the Dtpuiy Sheriff may execute procefs in all 
cafes where the High Sheriff is not fptciaiiy required to go in 
per/on^ or where the thing to be done is not of fuch a nature as to* 
amount toi judicial aft. Thus in an enquiry or wa/h 7 partitU 
tn &j. the Writs command the Sheriff to %o in perfon, and con- 
confequently being commiffions fpecially directed to himieifV 
they cannot he executed by deputy. In two other cafes which 
are mentioned viz. a writ of admeajurement ofdoxver, and a wric 
de native babwdo % the High Sheriff n u(l act in peribn, becaufe 
thefe writs being vicontiel and not icturnable, he* decides iir.a!- 
ly and in the capacity of a judge. 

' But in this cafe$ every act of the iheriff is purely fninifteriaL 
The inquifition is the finding of the jury, not the judgment of 
the fheriff. It is returned to the court from whence the wri£ 
emanated^ and it is there finally decided upon. 

By the Jaws of this ftate, a general power is given to deputy 
(heriffs to execute all writs and procefs whstfoever,, leaving it: 
for particular acts to make exceptions from this general law 1 
When neceflary< Confequentiy* we find that the legiflaturei 
has thought proper to require the perfonal attendance of \h'& 
High Sheriff in cafes of executions againft a former Sheriff 
Rev. laws /> 145. 

Upon the whoic* 1 afn of opinion that the judgment of thd 
Dt!hi3: Court ought to he reveried* and the order of the County 
Court affirme"! 

Lyons, J.— The general rule is, that whatever the' fhenff 
may doperlonally, he may do by deputy. But from this there 
are exceptions. If the act be of a judicial fixture, he cannot de- 
legate it to another; The cafe of a writ of admsafut ement of 
dQvu$r is an inflance of this; So if the High Sheriff be required 
to act in pcrfat y he muft do (o. 

By our law, the fheriff is author ifed generally to act by de- 
puty unlefs in Cafes exprefsly excepted. The inconvenience 
might be very great^ if the High Sheriff in cafes of this fort 
were required to attend in perion : as if two writs of ad quod 
damnum were to be executed on the fame day;. 

This writ is directed to the Sheriffs which means as Well the? 
Deputy as the High Sheriff. It is a writ} and all writs may 
be executed by a Deputy Sheriff It is not a judicial act; it 
is not a c?fe excepted from the general authority given to De- 
puty Sheriffs, and therefore I can fee no reafon why he may 
not properly take the inquifition. It may not be improper aifa 

R to 
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to remark, that the general practice of the country has favored 
this opinion. There is no weight in the other two obje&ions 
ftated at the barv I am therefore of opinion that the judgment 
of the Diftricl: Court is erroneous. 

THE PRESIDENT. The rule in England is, that where 
procefs is directed to the Jheriff gen :r ally ^ and not by name^ if 
the High Sheriff be not required by the command of the writ, 
or by fome ftatute to go in perfon > he may a£i by deputy. The 
cafe of an Elegit is not diftingui (liable from the prefent, and 
tho* another reafon feems to be given in Fulwood's cafe, 4 Rep. 
65, why the deputy may a&, yet a more fatisfa&ory one is fur- 
nilhed by the rule above mentioned; namely, that the ftatutc 
does not require the High Sheriff to go in ferfon. 

Our law upon this fubjecfc appears to be formed upon thi* 
rule. All procefs without exception is directed by the general 
law to be executed by the High Sheriff, or by his deputies, 
leaving: particular cafes in which it might be proper for the 
High Sheriff to a<9:, for future laws to provide for/ According- 
ly, the legiflature have thought proper in two cafes which are 
recollected, to require the High Sheriff to aiS in perfon. As to 
the charging of the jury, thofe wHo make the objection ought 
to (hew, that the High Sheriff can ex officio adminifter an oath„ 
without a pofitive law to authorize it. 

It was,the common practice for the* deputies to execute writs 
of ad quod damnum to dock intails, tho* I do not know that ii> 
any inltance it was queftioned. 

Judgment of the Diftricl: Court reverfed and the order of the 
County Court affirmed.* 



GORDON, 

againjl 
FRAZIER & COSBIE. 

THE cafe was.' The appellees brought an aiStion of debt 
againft the appellant in the Diftric? Court of Netthum- 
kn'andj upon a penal bill for the payment of 73,ooolbs of found 
nierchantable tobacco, infpe&ed in the year 1780, at Falmouth y 
Freder'ukfburgi or Port RoyaL A memorandum ;tfas endorfed* 
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-on the bill, figned bv the appellees, in the following Words, 
viz: u Tobacco paffed at HibfihoU infpection will be received in 
idifcharge of the above bond; tobacco paffed at any time within 
the twelve months on thefe warehoufes to be taken. 5 - (Signed 
by the obligees.) 

A conditional judgment being entered againft the appellant 
and his appearance bail, the latter, fet it aude aivd pleaded pay- 
ment. At a fubfequent term, the appellant withdrew the plea, 
and judgment by nil duit was entered by the clerk, for the 
payment of tobzeco .gemrallyj with a ftay of execution, but without 
fpecifv ing the particular warehoufes, and without giving credit 
for fundry payments endorfed on the bill. 

The appellees at a fubfeqirent term, petitioned the fame court 
for a writ of error coram vobis^ and made an alignment of er- 
rors dating a that the clerk had entered up the judgment for 
payment of tobacco generally , whereas it ought to have been for 
73, ocolbs of found merchantable tobacco of the infpection of 
1780, at Frederickfturg, Falnmithy or Port Royal warehoufes/'* 

The appellant pleaded in nulla eft erratum^ and concluded with 
praying the court to proceed to examine as well the record and 
procefs afbrefaid, as the matters aforefaid aligned for error, and 
that the judgment might be affirmed. 

To this plea, there was a general replication, 

THE COURT having infpeded the record and proceedings, 
as alfo the original bill penal and indorfements thereon, and the 
-original entry of the confefiion of judgment, reverfed the fame 
with cofts, it not being rendered purfuant to the tenor of the 
penal bill, and the difcounts endorfed thereon not being allowed. 
The court then proceeded to give judgment, for the penalty of 
the bond to be difcharged by the payment of 48,927lbs of found 
merchantable tobacco, pafied at the F^derickjburg^ Falmouth and 
^ert Royal warehoufes, with inter eft and ccjis 6cc. 

From this judgment Gordon appealed. 

Washington for the appellant. Writs of error coram 
pdis are nnufual in this country, but they are certainly ufeful, 
and the rules refpecling them in England are not difficult to un- 
derstand. They lie to correct mifprifjons of the clerk, and er- 
rors in fact, or in the procefs and proceedings. But if the error 
be in the judgment of the court, it can only be corrected by a 
Superior tribunal. So if the error be in fa&> it can be tried on- 
ly by a jury. 2 Lev. 38 — 2 Bac. jib. 215, and the cafes there 
cited. I object therefore in the firft place, that the trial was 
by the court upon infpeSion of the record,, and not by a jury. 

Th e/ 
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The withdrawing of the plea, and the entry of the judgment 
generally, migH have been done in confluence or an agreement 
va r iant from ihe tenor of the bill, and therefore it involved a 
fa£t properly triable by a jury. 

Bui i rely puncipaliy, that the judgment which is civen to 
correct a former one, is itfelf erroneous for the fame real on that 
the former is alledged to have been fo. 

It will not be queftioned I preiume, but that the memoran- 
dum endorf^d on the bill, is as much a part of the obligation, 
as if it had been inferred in the body of the inftrument itfb'fj 
of courfe, the payment might be made of tobacco at Hoef-hcUvs 
well as at the other three warehoufes. If the. court then were 
r'\^hi in correcting the former judgment, fa. as to, make it con- 
form to the tenor of the bill, they were wrong in omitting the 
Hobf hole infpeclion, fuice by doir.£ fo, the tenor of the obliga- 
tion wa'^ not purfued 3 fo that at -A\ events the judgment muft 
})e reverfed. 

Warden for the appellee. The error in this cafe is obvi- 
oufly clerical. The judgment is confeiTed generally, (as the 
record prove?,) and the entering it up is the bufmefs of the 
clerk, who having the bond for a guide, ought to have pur lu-d 
the tenor of it. The variance from it, is certainly his miltake 
and not that of the court, as we all know, that the proceedings 
in a caufe are never examined by the court at the time when, the 
orders are read and figned by the judge. 

It is contended that the trial ought to have been by jury. To 
this there are two anfwer^j , I ft, that the error appears obvi- 
oufly from the record tp.be clerical, and therefore there could 
be.no fa6t for the jury to try. And 2dly, the plea in nulla eft 
wafum confeiTed the facl, and therefore it was unnecefTary to 
fry it, 

As to the objeclio i dated to the laft judgment, it is not eafy 
for this court to decide that it is error. , For it is'impofiibie to 
fay, whether the memorandum was made at the time the bill . 
■was executed or not, or by whom it was made. 

Wickh am on the fome fide. I admit, that if the error af- 
figned be a matter of facl dehor \ the record, it is triable only by 
a jury. But in fwch a cafe the parties muft by their pleading? 
put the fad: in iffue. For if the defendant in error in (read of 
traveriing the facl, tenders an iiTue in iaw y denying that there 
is error, he necefiarily admits the fa£is alledged in the a(ijgn r 
jnent to be true, as certainly, ab a demurrer does in common ca- 
fes admit the truth of the allegations on the other fide. Thus, 
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if the error aligned be that the defendant was an infant and ap- 
peared by at; oniey, the oppofuc party may traverfe the f.u.1 u( 
infancy and have it tried by a jury; or he may admit the fact, 
ami deny that it is error, and this is done by pleaJing in nulla ejl 
trratun^ So that upon the pleadings in the caufe, the court, 
and not the jury were to decide the point in ifiue. But the 
truth is, that the error was merely clerical, and appears to be 
fo upon the face of the reo.id, zud therefore it was properly 
spendable by the court upon infpt'dtion. 1 he act of Afiembly 
(Rev* Lws p 118, § 2l>) has prefcribed the mode in which the 
clerk is to en:er up ju igmeivs in actions on bonds ; that is to 
%, for the penalty, to be difcharged by payment of the princi- 
pal, in tereft and coits. The confeilion in this cafe was gene- 
ral, but the clerk has omitted to enter up the judgment ac- 
'Curdmg to the rule above mentioned. 

I am inclined to think that the court were right in not notic- 
ing the memorandum. It does not appear how, or when it was 
prnde. B eildes, the obligor loft the election which it .gave him 
bf paying tobacco of the Hohf hole infpection, by his not having 
pfciJe the payment wwhin the twelve month?, 

Washington in reply. I admit that if the error ftated 1 ad 
>een one which was properly aL-ignable, the plea would have 
tunfefied it. Dut if other wife, the plea is confidered as a demur- 
rer Cro. y<i. 12. 29. 571. Rnyrn. 231. Go. Car, 421. But 
frror in the judgment of the court, as I obferved in opening the 
teufe, is not affignable, nor can it be corrected by the lame 
rourt. 

The plea therefore confefTes nothing. The error here is in 
the judgment of the court. The words are u therefore it is 
'onfidered hy the court that the plaintiff recover againtl the de- 
endant," t:c. etc. This is called the mi Make of the clerk. it 
piay be f >, but. it may not he fo. The record (rates it as the 
fcifcke u\ the court, and there are no facts appearing to induce 
* different conciufmn. 

But I reiy principally upon the other objection. The me- 
morandum is iigned by the obligees, and the bond continues in 
their pofleffion. No queftion can cxift but that a memorandum 
indorfed upon a deed is confidered as a part of the deed, and 
confequently, if the amendment were properly made, upon an 
infpection of the bond, it fliould have been wholly purfued, or 
Jiotat all. The election given to the obligors by the memo- 
randum is not retrained as to the time of payment, but the age 
pf the tobacco after infpedtion, Mr. Ifukbam's argument up- 
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x>n this point is therefore, founded upon a miftaken cpnftru&ion 
of the memorandum, 

Carrikgtons J. — This cafe tho' depending upon a practice 
not common in this country is by no means a difficult one. I 
have no doubt; Ivjt that the error complained of might have been 
.corrected by dve fame court upon motion, at a fubfequent term ; 
•but 1 fhould nor. for -that reafpn reverfe the judgment, iince the 
party having preferred a writ of error coram vobis had a right to 
proceed in that way ? tho' a fhorter, and much lefs expenfive 
mode might have been purfaed. 

The plea of the defendant concluding to the court and refting 
the' defence upon the iaw of the cafe, is a compleat anfwer to 
«he objection made to the mode of trial. TliC error in this 
.cafe appears on the face of the record to be merely cleri- 
cal, and cor.feqjently, the court had a right to amend it. 
But in correcting two errors, there are three committed. 

iff, The election given to the obligor by the endorfement 
{which is clearly to be considered as part of the bond,) of pay- 
ing tobacco of the HcbfboU infpeetion is omitted, as alfo the 
«vge of the tobacco as fpecified in the memorandum. 

2Jly, There is an error in the calculation of the baHaucs 
;due, after difcounhng the pay meats endorfed on the bond. 

3 lly, In awarding coils to the appellees. For as the error 
was merely in the officer of ike court 9 which the injured party 
might have corrected upon motioiy it is unjuft that becaufe th? 
plaintiff" in error chofe to purfue this method, the defendant 
fnould be burthened with the payment of the cofts. 

Lyons, J.-r-The only difficulty which I was under from 
the besfmninc:, was whether a writ of error coram -vobis in a 
cafe of this fort was proper, fince 1 have no fort of doubt, but 
that the error might ha^e been corrected upon motion. How- 
ever, I fiiould not incline /or this reafon to reverfe the judg- 
ment; but I concur in opinion with the judge who has gone 
before me, that the |u Jgmcnt itfelf is erroneous and muff be re- 
verfed. I recollect a cafe, (vho' I have forgotten the names of 
the parties* where upon an appeal from the County Court of 
Middhfsx to the J3iftrict Court of King and Qw/?, a variance 
was fu£ge(led between the minutes and the record, and the clerk 
ht\ng fummoned to attend the Diftrict Court with his minute 
hook, and the variance appearing, he was direfied by the Court 
to amend the record, arid this proceeding was iknetioned upojj 
an appeal to this court.' .' ' 

THE 
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THE PRESIDENT. The firft obje&ion ftated by the ap- 
pellant's counfel was, that an error in the judgment itfeif, eouid* 
not be corre&ed rn the fame court. This was admitted to be 
law by the counfel on both fides. It was then contended, that 
the error complained of in this cafe was in the judgment of the 
court. In form, it is fo; and though the, proceedings r.sdnuv a 
up by the clerk, 'are read over in court, and whtre there has been 
6 trial) the fame are then* corredted, yet this is not done where 
i judgment is confeffed as it was here, for h* fuch cafe, the z£t 
of Aflembly furniihes a rule by which the clerk is to enter up 
his judgment. There is no doubt, but the court may amend 
upon motion where a miftake is committed by their clerk, if 
it there be, as in this cafe there was^ fortieth ing to amend by. 
Yet the party was at liberty to purfue the prefent mode if he 
chofe to do fo. ' * 

As to the correcting judgment, it is clearly chargeable with 
the three errors which have been mentioned. Upon the fubjedf 
of cofts I feel fome difficulty. It is clear that the court had a 
power to correct the error upon motion, and therefore it was 
unneceflary fo apply for a writ of error. The former practice 
(where notice is given of the motion to the adverfe party) is* 
upon every principle to be preferred ; yet we fhouid not for this 
reafon quafh the writ, fince the party was at liberty to purfue 
either mode. Yet it would be unjuft, that Garden fhouid pay 
the cofts unneceflarily incurred in cerre&ing the miftakes of 
the clerk. But I was fomewhat perplexed as to the law ref- 
peeking this fubjeel:, writs of error coram \vobn being fo wnufual 
in this country, as not to come fully within any of the a£fcs re- 
lating to cofts. 

This cafe occurring in the year 1790, the aft of 1792, Ch. 
$6, § 64, (fee Rev. laws v 87) cannot have any influence up- 
on ft. The Diftria Court law parted in 1788, Ch. 67, § 73, 
refers this fubjeel to the law enabling the General Court to . 
fettle and adjuft cofts. Upon examining that law (pafled in the 
May feffion of 1783, Ch. 40, Chan. Rev. p. 207) the Gene- 
ral Court are authorifed in cafes of appeal, writs of error, fu- 
perfedeas or certiorari from the inferior Courts to award cofts. 
This applies not to writs of error in the fame court. We then 
affimilated this to the cafes of motions, where, by the fame law, 
the cofts are difcretionary. Yet this difcretion is to be exercif- 
ed with reafon, and as 1 am clear that it was unreafonable to 
award cofts in this cafe, I am of opinion, that the judgment is 
moneous upon this point alio. 

Judgment 
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Judgment reverfed with oft% arid entered for 146006$$ of 
tobacco, the debt in the declaration mentioned, and the colts of 
the appellee in the Diftri£t Court expended to the time of enter- 
ing thu firft judgment, but to be dilcharged by the payment of 
49,085 I lbs or* found merchantable tobacco inipecied either at 
Frederickjbu'gx Valm$uth % Port Royal or fJobj 'bolt warehoufes 
with interest 6zc, and the coils of the fir it judgment. 



HARRISON Executor of MINGE, j 
again/} 
Margaret Field Executrix of James Field. 

THIS was an appeal from the High Court of Chancery*] 
The cafe was. — The teflatorof the appellee having loan- 
ed to William Claiborne alum of money, he, together with Mmgt 
as his furetyexecured a joint bond to the teltator for payment 
thereof. The bill ftate*, that the teflatorof the appellee did not 
difcover until after the death of Mhgc^ (who was furvivedby 
Claiborne) that the bond was joint hiitrad of joint and fruerah 
That Claiborne was at that time and is now infolvent j that th$ 
loan was made entirely on the credit of Minge, and that t\4 
bond was executed at a time when Field was not pre lent. Thd 
object of the bill was to recover the debt from the executor or 
Afinge. 

The apellant demurred to tnc relief fought, and affigned a* 
caufe thereof, that by the appellees own {hewing, the bond 
was joint, and that AJinge dizd inthe lifetime of the other obli^ 
gor. He alfo anfwered, aliening that Claiborne was in gooi 
circumftances when the loan was made; and avers that he net* 
ther knows nor believes that the loan was made on the credit 
of Minge, or that the bond was made a joint one by miftake of\ 
fraud. 

The demurrer coming on by confent to be argued was over-., 
ruled, and commiffions for taking depofitions were awarded* 
But the caufe being brought on during the fame term for a hear- 
ing upon the bill, arjfwer, and bond, a decree was pronounced 
that the appellant out of the eftate oiMiftge in his hands to he 
adminifterel mould pay to the appellee, the principal money 
due by the bond (reduced according to the fcale of depreciation) 
with intereit and cofts. ' » From 
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•Yam this decree Harrifon appealed. 

IoPlakd for the appellant. The appellee having loft her 
iedy at law, a Court of Equity can upon no principle revive 
| duty, unlefs the bond were made joint by fraud, miftake or 
like. If a Court of Equity can do this, it c^n fupply the 
it of a feal, or bind heirs tho' not named in a Aeed ; in fhort 
£now not what the omnipotence of that court may not do. 
fccept cafes, in which truft, accident or fraud are mingled, ar 
[>urt of Equity cannot change the fettled principles of law. 
I Stark, for the appellee. The relief afforded by the Chan- 
El lor in this cafe, Is founded upon well eftablifhed principles 
(Web prevail in Courts of Equity. Though the remedy be gone, 
: duty in confeience ftill exifts, and a Court of Equity will 
dk back to the contrail which preceded the evidence of it, 
|d give it validity. The moral obligation to pay, cannot be 
Ine away by any accident deftroying the evidence of that obli- 
, or which difcharges the party from the legal remedy 
aijift him* The claim of a furety to be freed from this relief is 
|>t well founded, fifiCe in all cafes the loan is made,' or will 
prefumed to have been made upon the faith and credit of the 
fcrety. Qi>eftions of this fort in the courts of England feldomf 
tcur, fincealmoft all bonds in that country are accompanieJ 
jith letters of attorney to confefs judgment, and difputes like 
prefent are never heard of^ but when applications are made 
i corre& irregularities in entering up the judgments. The 
.. ftates that the bond was drawn by Claiborne in the abfence 
' Fields and this is not denied in the anfwer. The cafe of dc- 
and Peirce 2 Vern. 480, affords an inftance where a Court 
: Equity will grant relief, tho' the remedy is gofne at law. la 
lis pafe, it was even afforded againft an heir who was not bound 
1 law. The cafe of Simpjou and Vaughan &M. 32, feems to' 
in point, and it eftabliihes the principle I contend fpryhame- 
, that the court confider the contract as diftincT: from the evi- 
\nct of it* In that cafe, a joint bond was given which does 
ot appear to have been fo made by fraud, or accident, and yet 
lie executor of the deceafed obligor was bound. The ChanceJ- 
|>r prefumed the bond was drawn by an unfkilful hand ; in rhi9 
jntry it is- notorious that they are generally drawn by fucht 
rfons. Bijhop and Church 2 Ve%* 101, tho' it differs from 
he prefent cafe in one circumftance viz. that the obligatory part 
\jointy and the Condition joint and fevera^ yet it eftablifiie* 
be principle laid down in Simpjon aha Vaughan. Probart zai 
lifford. cited in 2 Vtz. 102, is alfo a ftrong cafe. 

B W4 
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We know that equity will fet up a loft bond even agamft a 
furety, tho' the remetly be gone at law. So if A and* B- were 
bound in a bond to C, who ihould make the wife of one of the 
obligors his executrix, this would at law be a releafe\to both 
obligors, yefoa.Qourt of Equity would relieve. But if I am 
wrong upon tm's^oint, thecourfwill, if the decree be reverfed, fend 
back the caufe, that the parties may have liberty to take depofi- 
tions, as the cafe was heard at the lame term when the demur- 
. rer was over-rule;!, fo that the plaintiffbelow had not an oppor- 
tunity to prove fuch facts as might give a- different complexion to 
his cafe. - . 

Copland in reply. It is not true that a Court of Equity 
will afford relief in cafes where the remedy is 'gone at law, 
merely becaufe there exifts a moral obligation on the party to 
pay. Thus, where there is a deficiency of perfonal eftate, that 
court, no more than a court of law can fubjeel the real eftateto 
the payment of a debt however juftly due. The cafe of Asfm 
and Pence is unlike the prefent, becaufe in that, the intention 
of the parties and the miftake in the deed were apparent. Simfc' 
fvi and Paugban is bottomed upon the loan having been made to' 
both ebligsrsy ar>d confequently, the contract, which preceded 
the execution of the bond, was equaljy obligatory on both, and 
impofed on both a mora! obligation to pay. This is the 
very ground of the Chancellor's opinion. In that cafe, thefur- 
vivor became a bankrupt; and tho*" in this cafe it is charged in 
the bill, that Claiborne was at the time infolvent, or afterwards 
became fo y the fa£t is neither admitted in the anfwer, noreftab- 
l ,- 'hed by proof. The cafe of Heard and Stamford^ Forre/l 
174, is in principle very much like the prefent. 

As ro Mr. Stark's expectation, that if this court fhould re- 
verfe the decree, the caufe will be fent back for depofitions to be 
taken, it need only be remarked that the hearing of the caufe 
it/'t'h it depofitions was by confentof parties. 

Roane, J. — In this cafe there is no evidence that the bond 
was <n.v ] ? a p'nt bond by fraud or miftake, or if any fuch did 
exift, that Alinge was privy to the fame. The chance of fur- 
viv rfhip was equal, and Minge was willing tafubmit to the 
!eo::l confequences of iuch a bond. There may poftibly exift 
p «fons w ; ih an obligor for preferinp; a joint, to a joint and fe- 
V'-'-al Hon;!, and it Is impoflible for this court to decide whether 
f: h reafons did, or did not prevail with Minze. The lawMS 
hid down in the cafe of lowers and Mtfor, 2 Fern. 99, that in 
a j^jpjt bond > the daty forvrves againit the farviving obligor, 
"V The 
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I The cafe of Simpfon and Vaughan goes cxprefsly upon the lend- 
ing being to bctb of the obligors. A moral obligation therefore 
was impofed upon both by the con t raft, to jay the debt, and 
if by the form in which the bond was drawn the remedy was' 
gone at law, the court thought it equitable to relate back to the 
moral obligation which was equally ft rang on both of the obli- 
gors. But in this cafe, the fecurity was under no moral obliga-, 
tibn, not having been a borrower of -the money, and was only 
bound by the bond it]elf\ no antecedent cor. t raft therefore fubfift-' 
el between him and Field whereon to found an cquitv for the 
extraordinary interpofition of the Court of Chancery. The cafe 
of Bijhop and Church alfo goes upon the lending being to both 
of the obligors. I will not fay that there may not be cir- 
cumftances which would fubjeft even a fecurity to the relief 
now fought for, but I am clear that the prefent cafe is totally' 
deftitute of them, and therefore I am of opinion that the djecree 
is erroneous. 

Fleming, J. — In the cafes of Simpfon and Vaughan, and 
Bijhop and Church, the obligors were partners in the bufincfc; f 

, bjth had the benefit of the money lent, and the furvivor became 
bankrupt. A ftronger cafe could not have occurred to warrant 
the equitable relief granted by the court. In the latter cafe ? 
the Chancellor pofiponed a decifion of the caufe, , that enquiry 
might be made into the negleftfuggefledagainft theobligre, and it 
is highly probable that if it had been proved, he would have dif- 
raified the bill. In this cafe Field, if he coul?! upon any ground 
have been entitled to the relief he now aiks for, would comein- 
to a Court of Equity with a very bad grace, after lying by fo 
long as he has done, until Claibun*^ the principal, has been re- 
duced in his cireumftances, and as the anl'wer fuggefts is now 
unable to pay. Upon the whole, I am of opinion, that Minge 
was a mere furety, not boun 1 at all in confeience, and his ex- 
ecutor being exonerated at law ought not to be charged in 
equity. ^VV- < >-/ 

THE PRESIDENT. The cafe of /£n and Peirce in 
principle has no application to the prefent. A hufband upon 
his marriage agreed to leave his wife ^1000 if fhe furvived him*, 
a "bond for this purpofe was drawn by an unfkilful hand, and 
was made payable to the ui/e, with condition to leave her the 
£1000. In this cafe, the hufband was by his agreement, and for g. 
confideration deemed valuable in law, a debtor to the wife, and 
fiAder a moral obligation to pay. Tbo' the remedy was gone 

"at 



dbyGoogk 



140 FALL TERM 

a f law by the Intermarriage, and that, in confequence of the unflcH- 
iulnefs of the draf;s-rnan, yet the hufband's confeience was bound, 
arid therefore the court very properly confiJered him as a truftec 
for the wife. The principal contended for by Mr. Stark, that a 
loan creates a moral obligation to pay, which being a duty an- 
tecedent to, and independant of the bond, cannot be discharged 
by the lofs of the bond, or by other accident is true, as to the 
fotntuer % and the cafes of Simp/on and Vaughan^ and Bijbopzv^ 
Cbwcb are decide J upon this ground only. 

The Chancellor indeed in Simpfon ana Vaughan is made to 
fay, that no fticfs was laid upon the circumftance of the obligors 
being partners. Bu: this is certainly a miftake of the reporter, 
f;>r in the cafr of Bijhcp and Churchy the counfel, fpeaking of 
Simpfon and Vaughan fays, il the confideration your lordfhip 
44 went upon, was that it was a fum lent to both, of which 
<c both had the advantage, and a debt arofe againft: both from the 
" nature of the tranfa&ion." In this auTertion he is not con- 
tradicted by the Chancellor, which woull feem to prove that 
the lending and borrowing was the ground upon which the cle- 
cifion in that cafe was bottomed. The principle then of thefe 
cafes ha? no application to the preferit. The furety received no 
benefit from the loan; he was bound by no contract exprefs or 
implied^ antecedent to the bond \ he was under no moral ob- 
ligation to pay, and of courfe equity would not bind him far- 
ther than he was bound at law. 

It is a maxim, that where equity is equal, he fhall prevail 
who has the law in his favor, and the cafes cited in Francis's 
maxims of equity p. 71, as an illuftra:ion of the principle are 
very ftrong indeed, to (hew that a furety has equal equity with 
the obligee, and being difcharged at law, equity will not charge 
him. 

It is true a Court of Equity will fet up a loft bond againft 
a furetv, but the reafon is, that the furety is not difcharged by; 
the lofs of the bond, and the court only relieves againft the ac- 
cident by fetting up the evidence of the debt. 

It was argued that it did not appear that Minge was a furety. 
This is a fac~fc not to be difputed, fince the bill itfelf fo ftates it. 
Bonds are fometimes fo aVawn that it is impoffible to diftinguifh 
the furety from the real debtor, but when diflinguifhed by proof; 
the uncertainty arifing from the face of the inftrument can make 
110 difference in the principle. " Since the a&of AfTembly which 
gives to furerics a fummary remedy againft their principals, it 
might be well to diftinguiih in the bond, the one from thq 
©flier. " v " * * £ - 
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ft was contended that the demurrer admitted the truth of the 
J&egations in the bill. It is true that a demurrer without an 
iiwifwer does admit the fads charged on the other fide, but 
if the defendant alio anfwers and denies the allegations of 
the bill, as the defendant has done in this cafe, it cannot be faid 
that they are acknowledged. When the demurrer was over- 
rated, general commiffions for talcing depofitions were awarded, 
*of which the plaintiff might have availed hjmfelf if he had wifli- 
cJto eiiablifh any facts important to his caufe. . But inftead 
of this, he appears to have con fented to bring on the caufe for 
a hearing without teftimony, and therefore there is no ground 
forgiving him an opportunity now of talcing depofiHons. 

THE OPINION of the COURT is, « that the teflator Z>a- 
w vid Minge having been neither the borrower, nor the ufer of 

* the money lent to, and ufed by Claiborne, but a fecurity only, 
u ought not in equity to be further or otherwife bound than he 
[i was bound by the contract at law j and no fraud or rniflake 

appearing to have occurred in the writing of the bond, 
it is to be confidered as a joint obligation and fubjecl to the 
legal cohfequence of Minge and his reprefentatives being dif- 

* charged by the death of him in the life time of Cklbornt % 

* and that the faid decree is erroneous." 
Decree reverfed with cods and the bill difrnifled. J 
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THE onlv queftion in this caufe was, whether the vendor 
of land fold and in pofleilion of the vendee, but not con r 
veyed, has a lien on it, foastofecure the payment of the purchafe 
money. In this cafe, the Chancellor difmifled the plaintiffs bill 
which was brought to fubject the land to the payment of the 
money for which it had been fold. 

Stark for the appellant. I confider this queftion as com r 
pleatly fettled by the cafes of Chapman vs Tanner, 1 Fern. 267. 
Pollexfen and Moote, 3 jitk. 27 %~W alter and Prefwick> 2 Ve%. 
pil—Cator and Earl of Pembroke^ I Brow. Cb. Rep. 301 — P 
"urn and Gregfon, lb. 420. In Han/on and King 9 * beirs^ 
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in the former Court of Appeals, and in LidderdeW s heirs v\ 
Pettifs execute and others in the Fceieral Court, in all of 
which the lands were decreed to be fold for payment of the 
pjrehafe money. 

Roane, J. — The qucftion which this record prefents to the 
jcrart is whither the vendor of land which he has not conveyed, 
Jus fuch a lien upon it, as that he may apply to a Court of E- 
<}uity f>r a fale to fupply the deficiency of the perfonal eftate in 
paving the purchafe money ? 

Upon an examination of the cafes cited at the bar, the law 
Uz ns to he "fettled, that where Ian 1 is fold and no fecuricy ta- 
ken, nor money paid, the vendor retains a lien, and the rule, 
muft be rhe fame, where a part of the confideration has been 
paid, as in this cafe. The authorities appear to be uniform in 
eftablifhing this doftrine, wbt r e no bond is given for paymtrt 
cfthe mo .ty. In the cafe of Blackburn vs Gregfon y Brown's 
Ch. Rep. 420, all the former adjudications upon the fubje& are 
brought into review before the court, and the circumftance of \ 
abonl bein^ given, feems not to have be?n confidered as im- 
trtrtant. However, I (hall give no decifion my felt upon this 1 
point, as there is no b>nd in the prefent cafe. The doctrine] 
fe:ms alio fettle 1 by the cafe of Hanfin and King in the former ; 
Court of Appeals. 

Upon theVhole I am of opinion that the land is liable, an! 
the decree confoqjently erroneous, 

Fleming, J. — It is clear in this cafe, that there is no per- 
fonal eftate in the hands of the executor to pay the balance of 
the purchafe money remaining due, and I confider the law as 
fettled, that the vendor has a lien upon the land. I concur in 
opinion. 

THE PRESIDENT. If this were a new cafe, I fliould 
feci no difficulty in nuking it a precedent. But the doctrine, 
that a vendor of land not taking a fecuriry, nor making .a con- 
veyance, retains a lien upon the property, is fo welHtettle*? as 
to be received as a maxim. Even if he hath made a convey- 
ance, yet he may purfue the land in the poffeflion of the vendee^ 
or of a purch ifer with notice. But if he hath taken a fecurity, or 
the vended hath f >M to a third perfm without notice, the lien 
i> loft. In this cafe however, there was no conveyance m^de, 
and the land is now in pofle^ion of volunteer claimants unde/ 
the vendee. i 

THE OPINION of the COURT is « that the appellant 
" not having conveyed the land, nor tal^en any fecurity for the. 

*' balance ' 
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" balance of his purchafe money, hath a lien upon the lands in the 
w hands of the appellees for fatisfadion of fuch balance." 

Decree reverfed. 



TERRELL Executor of fiOLT, 

(tgainfi 

ATKINSON'S Executor. 

THIS was an appeal from a judgment of the DiftricT: Court 
of IVilliawjburg rendered in favor of the appellee on a bill 
of exchange. Plea, nil debit. 

The only queftion was, whether profert of a bill of exchange 
in an action of debt were neceflary ? In this cafe it was not 
made. 

Wickham for the appellee contended, that it was not ne-* 
ceffary, but that if it were, the ftatute of Jeofails cured it after 
verdict. 

THE COURT affirmed the judgment. 



P A Y N E, 

egainji 
E L L Z E Y. 

THIS was an aclion of debt brought in the County Court 
of Fairfax by Payne againft Ellzey upon a prifon bounds 
bond, given to the fheriff by Ellzey^ as furety for Gardner^ in 
the penalty of £ 24 : 8 : 3, and 2804^ of tobacco. The dama- 
ges laid were£ 10. 

On oyer of the bond and condition, the defendant pleaded 
u that he was not guilty of the premifes laid to his charge." 
Replication, protecting that the defendant is guilty, and affigns 
as a breach of the condition of the bond, " that the faid Gardner 
did not conftantly keep himfelf within the bounds of the jail un- 
til he paid the debt and cofts in tfye condition mentioned, accord- 



jbyGoogk 



i4* FALL TEfcM 

ing to the force and effeft thereof/' Rejoinder, that th£ /aid 
Gardner is not guilty of breaking the bounds of the faid jail with- 
out; paying the faid debt and colls according to the form and 
effect of the condition of the faid bond and tenders an iffue 
which is joined. Verdift u that the defendant is guilty, for that 
the faid Gardner &\i\ not conftantly keep within the bounds of 
the jail till he paid the debt and cofts in the faid condition men* 
tioned," and affefs the plaintiff's damages to £34 : 10 : 8 J. 

A motion was made in arreil o£ judgment, becaufe the dama- 
ges affeffed exceeded thofelaid in the declara:ion. The errors 
being difallowed, judgment was entered for the penalty of the 
bond, to be difcharged by the payment of the damages and cofts, 
from which the defendant appealed to the Di/hift Court of Dum- 
fries where the judgment was reverfed and the verdift fet afide, 
from which dectiion Payne appealed. 

Washington for the appellant* The principal error af- 
figned as caufe for arrefting the judgment is, that the jury gave 
damages exceeding thofe laid in the declaration. If this had been 
an action founding altogether in damages, the objeftion would 
have been a fubftantial one, unlefs a releafe of the excefs had 
been entered upon the F^cord. But this is an aftion to recover 
the penalty of the bond, and by the aft of J 748, the judgment i 
is to be entered for the penalty. But there being a collateral 
condition, if the damages affeffed by the jury be lefs than the pe- 
nalty, the defendant may by paying the former, be difcharged 
from the latter. The demand in this cafe wa's for the penalty, 
and the verdict is for a fmailer fum. 

Lee for the appellee. This is an aftion truly founding in 
damages. The appellant fays, that he has fuftained damages in 
confequence of Gardner's having broken the p'rifon bounds to 
the amount of £ 10. As he has himfelf afcertained the value 
of the injury, thej'*ry have no power to give him mote. I 
cannot difcover that this cafe is diftinguiftiable upon principle, 
from an aftion on the cafe brought to recover- damages. 

Roane, J.— By the aft of 1748, (Bodf of laws p, 18 1,) thef 
judgment in cafes like the prefent is to be for the penalty, tho* 
it may be difcharged by the fum affefled by the jury, if this 
conftruftion of the aft wants any fupport, it may be derited 
from the cafe of Collins vs Collins 2 Burr* 824, upon the con- 
ftruftion of the fiat.' 8 and 9 W. 3. ch. \\. which is precifely 
fimilar to our aft as to the point in queftion. ^he penalty 
therefore, is that for which the plaintiff fues, and any fum be- 
low it is within the fum declared for. One reafon why a judg-i 

ment 
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itfirit U erroneous, which is entered for more damages than the 
plaintiff has declared for, is, thas he belt knows the extent of 
the injury of which r-C'CampUins, and cinfcquently can beft 
eftima.e the mcafcre of the compenfa ion. 

This reafon doe-* not ho'd in'the prefht ca r e, ^ecaufe the furri 
recovered is lefs than the penahy of the bond. The judgment 
: I think ought to he reverted. 

Car^ikgton, J. — This, is a plain cafe, and I entirely con- 

^ Cur in the opinion which ha:> been delivered. 

i Lyons, J* — Th>re are two re.ifon* affigned in arrefi of ju^*> 

flier, t. The firft i% that the proceedings are irregular. I his 

is true;" the proper. plea was, " conditio:. s pi*:f >r;ncd," hut 

the :ffue is fub.ftantially the fame ana is cure.! by the verdict. 

The fecond was noticed at the oar; I have always been of 
opinion, that in actions upon bonds for the payment < f noney, 
' Ihe laying of damages was unnobeffu v, for the acYof Aftembly 
declares, that the pe/alty may be'difc'harged by the payment of 
the principle, intereft and ccrftr., faying nothing of the damages; 
The point was fo determined in this court in a queftion wnich 
tefpe<Sed the jurifdiclion of a Corporation Court; 
j The demand of the plaintiff in actions upon bonds of thig 
[ fort, is for the. penalty*; the parties have agreed to make that the 1 
» ftandard of the damages, and the judgment is entered for i;, tho* 
L by the law the obligee is compelled to receive lefs than the da- 
| mages thus agreed upon, if. lefs be affefTed by the jury. The 
J breach Jaid is for the non-payment of the penalty, and not of 
| the damages really fuftained. The plaintiff therefore may re- 
cover lefs, tho* not more than the penalty, 
f I am authorifed by the PRESIDENT to faj^ that he entire- 
ly concurs in this opinion. 
f * / Thd judgment of the Diftricl: Court 

! - - .] rauft be reverfed, and that of th«? 

County Court affirmed. 



w.'l 
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CLAIBORNE, 

againjl 
fARRISH. 

THIS was an eje&ment brought in the County Court of 
New-Kent for 200 acres of land. Verdicl, that the de- 
fendant was guilty as to 155 acres of the land. The judgment 
Was entered for the 150 acres of land in the declaration menti- 
oned. At the trial, the defendant tendered a bill of exceptions 
which was fealed, ftating, " that the plaintiff offered I. H. as a 
witnefs, one of the perfons faid to be a juryman on the 
execution of the writ of ad quod damnum, who was quefti- 
oned by the plaintiff as to what he had heard William 
Parrijb) one of the chain carriers on thefurvey madepurfuantto 
the faid writ of ad quod damnum fay, with refpedl: ^o his the faid 
Varrijtis mifconduft in carrying the faid chain, in meafuring 
unfairly the lands mentioned in the declaration ; which enqui- 
ry was objected to by the defendant as improper, frut the court 
permitted the witnefs to anfwer the queftion as it related to 
what he had heard the faid Parrijh fay. The Diftrift Court 
of Williamfhurg affirmed the judgment for the 155 acres r from 
whicJi the defendant below appealed. 

Wickham for the appellant. The principle point In this 
caufe is, whether the evidence excepted to wa* admHEble or 
not ? 

The hearfay evidence of any perlbn, unlefs it be Of one of 
the parties (if againft him) is inadmiflible in a cafe of this 
ibrt. It does not appear that the chain carrier was upon oath at 
the time he made the declaration, or that he was crofs examined. 

I will barely mention what may perhaps be a good obje&ion 
though I do not much rely upon it. The declaration is for 
£00 acres j the verdict finds for the plaintiff 155 acres, and the 
judgment is for the 150 acrts in the declaration mentioned. 
The difference in the number of acres between the verdict and 
judgment may be merely a clerical miftake, but it would feem 
that the jury ought to have identified the 155 acres to which 
the plaintiff had a title, fo as that it might be diftinguifhed from 
the reii lue. 

Marshall for the appellee. If hearfay evidence aided by 
other teftimpny C9UW be proper^then this court, prefuming that 
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the judgment below is right until the contrary appears, will 
fiippofe that there was other teftimony which rendered the hear* 
by evidence admiffible, fince the party who has excepted to the 
opinion of the court, has not ftated the contrary. It is thehau. 
finefs of the perfon who would impeach the judgment of a court 
to ftate all the ftfts neceflary for this purpole upon the record, 
and this is moft properly done by a demurrer to the evL- f 
dence. 

Now in many cafes hearfay evidence is proper- As for in- 
stance, if the chain carrier was examined £t the trial, evidence* 
of what he had faid on a former occafion might be proved fo as 
to impeach his credibility. It does not appear in this cafe, but 
that Parrijh was*xamined at the trial, and that the examinati- 
on of /•. H 3 was intended to„ deftrqy the effect of his tefti- 
mony. . s 

WjjCKKam in reply. I had always fuppofed, that tho? a 
demurrer to evidence muft ftate the whole teftimony, yet that 
a bill of exceptions was to fome pointy or part of the evidence^ 
and need not fet forth what was not proved. 

The general rule is, that hearfay evidence is inadmiffiblc; 
the bill of exceptions ftates that hearfay evidence was received 
and the legal cone] ufion is, that the court did wrong. But M*% 
MarJhaU contends that there are fome exceptions from the rule; 
1 grant it. JBut if this cafe came within any of the exceptions, 
the party who tries to ftipport the judgment upon that ground, 
ought to have fpread enough upon the record to ftevjr that the 
cafe was within the exceptions. 

At prefent, it ftands upofi the record as a general propofition, 
that hearfay evidence may be admitted, without any thing to 
ljiew that this particular cafe is within any exception from the 
rule. 

But if the chain carrier had been called upon to give teftimo- 
jiy, it would h,ave been improper for two reafons. ift, That 
it tended to accufe himfelf of a fraud, if po worfe; and ?dly^ 
T^hat a writ of pd quod damnum continues in force till quaftied, 
and cannot be deftroyed by a fide wind in an ejectment. 

Roane, J.— It is very true, that by the general rules of law, 
hearfay evidence is inadmifnbie. The reafon of the rule is fo 
well founded and fo generally known, that it is unneceffary to 
ftate it. But from this rule" there are exceptions, warranted by 
reafons as found as thofe which induced the rule itfelf. As irji 
the cafe of proving pedigees, and in other ancient tranfa&ions-j . 
& Which it js the beft ^evidence which the nature of fuch cafes 
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admit* of. R"ut thefc cafes which farm exceptions from the ge- 
nera! .rule, are regulated bv another, and that i-, tha; it heouli 
appear there is no better evidence behind, and in the power of 
to • party to produce; fer c he:>vite, the;onvtving* to produ' e 
fiich better proof, cieac^ a prtfmnptror. again ft ibeadmifuon of 
inferior te£iniony. In this cafe, ine.utj-.clion made by tlVe ap- 
pellant is co: finetl fo (he general rule, and die pany who rciieJ 
upon ,the evidence ought certainJy to have fluted iuch acafe^ as 
to fhew, tfiat jlJiu/ the genera! rule was again, ft nim > y?^ ne was. 
v/ithijifirne of the exceptions: a<j that the t ran faction was ancient, 
his witnefiVi Jean, and that tr.eir attendance could not be pro. 
cured, or thcjlike. But tjus he, has iiotdone, and therefore the 
gejvTi! rule is. again ft hin$. . 

Bur I am of opinion that if Parrtfl /had been prefent'ar.d 
fyorn, his tefttmony ou^ht not to have bee \jpjedtted on account 
oi' ti.e turpitude of his own conduct, and wrvcrY'ii* evidence was 
to have eftabliyie 1 ; the court qu ;hr. to have i .(irucied the 
jury' to difrcgard it." *1VI eft dea'rly thea, i^v\ as improper 10 ad- 
mit af evidence his declarations made whod not on oiuh. 

I am therefore of opinion that.bjo^h jnSguients are erroneous. 
.Fleming T.— jC n urYe '. J ' 

THE ?IJESlUENT,.~Iri every' view, of tMs fabj-ft, l 
think the cvilen^e was improperly r.dinkic^ it has been Well 
oVbrve-, that in feme ir. fiances hear ( av ,«ey t dcece may be pro- 
per ? where from' the nauire of .he cafe it. is not to be /xptcied 
that better (eft mony could be procured. .Su h as wNeje. the 
trai Mtion js ancient, ami in others whi h h^vc been* tee eao^ 
^fd. Jt was upon this prieciple, that the cafe of, jcnk;ns< and 
%cm (ante .vol. i. p 1 23) was determined. 

Bee how do the reafofs which amhorif* the ahrhfTrm,of 
hear/ay evidence apply to this cafe. Tie writ of a J quid dam- 
numk only 17 years old, i. is no.l ftatee th it 'Parnfi wa J a \ 
or ihat his attendance cojifdinot he' pi'ocure 1 , 1. *iv*"t, there 
is not a fmgle reafm Mated to ju'ftif. us in fr, ing that a depar- 
ture from the general rule was proper H^ari'tv evi-'tarre may 
alf/be admitted to (hew, that a wijaief- has been uniform, or 
otherwife in the tefttmony he give*. But nothing of tins fort 
appears and if t^ere werf a y tHn.g in he cafe to except this. 
out of the general ru ( ie, it ough'tjjo have hem ftated by the 
pourt as the ground, of their opinion. But if Parrijb had bc*m 
prefent and fworn, hisevi !ence ou^ht to have been difngardej 
py the jury; it ,was to prove imiUw*; guilty -of a frau,d againft hi$ 

{worn 

v Digitized by LjOOQ IC 



f 



OF THE YEAR 1795. j 4 $ 

/Worn duty as a chain carrier. Much" lefs was it proper to ad- 
jpit as evidence, 'what he had declared when not on oath. 

Ju dement reverfed and a new trial awarded. 



';... s t ro d e; ,' 

avalnfl ' 
HE A D, &c. : 

T HI? tipped W fevon^fit an afltonof debt in the DifrricT: 
Court of Ft titer: ckfiurgby oil a bond (with a condition) 
pyable in Penvhfoania currency. The declaration was for the 
jp^aky, viz'. £lHoo Pt,nnjyiva*u currency, of the" value of 
/144.0 Virginia currency, /utcr cyer y the defendant pleaded 
piyuiei*t. He afterwards withdrew ruVpleaand con fefled jud^- 
pent generally. The judgment was entered up fur £ iSco 
^tnnfylvania currency, of the vaiut* of ^1440 current money of 
jftr £/*/#, to ^e discharged by the payment of ,£720 current mo- 
Ityor Vvginia^ with intereft and cx>fts. 
I. From this judgment, the defendant appealed, 
i" Campbell for the appellant. • Though it is certain, that if 
j£i8o0 Pinnfylvcnia currency is equal to / 1 440 Virginia currency, 
f. at', the half of the former, rnuft be equal to hair the fum of toe 
SatteY, yet as the value affixed by. the plaintiff is merely arbitra- 
ry, a general confeffion will not warrant a judgment icrthe va-' 
Sue fixed by the party himfelf. What* the- value of foreign mo- 
p?y is, is always a fact: to be afeertauufcd by a (jury, zn& not by 
jfte calculation of the clerk. 

Lee for the appellee. The declaration having ftated the va- 
lue of. the foreign money, the confeSion of judgmen£>generall y vy 
is an acknowledgement that the vakte is truly {fated, and ren-' 
ders the aid of a jury altogether unrteceflajy. The fum acknow- 
ledged to be due is in truth the penalty* and the permiflion to 
d'.fcharge it with a fmaller ium, is an indulgence to the obligor. 
*o do this, the condition," with the ftandard thus agreed upon 
JH'both the parties was proper.lv reforted to; and as the fum 
J in the condition, is the halfbf that in the penalty, and the par* 
jties have agreed upon the value of the penalty in Virginia cur- 
Ifency, half that value muft be the fum to which the appellee is 
juftly entitled. But if the appellant H unwilling to avail him. 
i ' •' i felf 
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felf of the benefit of the condition, I am willing to put k out of 
view, and to take a judgment for the very fum confefled by the 
defendant wh'rh is £1440. But I have always fuppofed that it 
was neither ufual nor proper for 'the party to aflign for error, 
that which is for his advantage. 

Roane, J. — If a verdi& had been given in this cafe, it would 
have been neceflary for the jury to have found the value of the 
pcnnfilvaniz currency, fince this is a fact proper for their en* 
quiry. But the appellant by confefling a judgment, rendered 
the interference olf a jury unneceflary, fince he acknowledged 
that he owed the appellee ^1800 Pennjyfoania currency, oftht 
malut of£ 1440 Virginia currency. Having thus furni(hed a 
ftandard, the lum by which the penalty was to be discharged 
was eafily found. I think there is no error. 

The other judges concurred in opinion. 

Judgment affirmed.. 



TERRELL, 

(tgainjl 

L A D D. 



THIS was an a&ionofdebt on a fyond the penalty of which 
was in current money, with condition to pay fterljng 
money. Verdict for the plaintiff, and judgment for the debt 1 
fa the declaration mentioned to he difchar^ed by fo much fter r \ 
lijig money with intereft and cpfts &c. From this |he defen- j 
dant appealed. 1, 

. Copland for the appellant, objected, that the declaration \ 
being for Gurrent money and the judgment being entered to be 
difcharged by fterling money, was error. 

. Wickh am for the appellee, infifted, that the court, by the 
act qf Aflembly was directed to enter up the judgment accor? 
(ijng to the condition of the bond and therefore it would have 
been error to have directed a writ of enquiry. It has been de- 
cided in this court, that a judgment may be entered up for fter T 
ling money, and that the court m*y fettle the rate of exchange. 

; THE PRESIDENT. The point has been frequently fo 
decided in this court. 

' - Copland. It does. not appear from this record that the rate 
pf exchange was fettled by the court, WfSfcfAW 
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i*flt%ttAM> This is always done by a general order at the 
end of the term, and applies to all the fterling judgments of that 
term without forming a part of every diftinft judgment. 

THE PRESIDENT. Upon an appeal, the order fhoutd be 
Annexed to each judgment, and fliould appear in the record. 
Wickham then prayed a certiorari, which was awarded. 

Note. The general order being certified, 
the judgment was affirmed in April 1 796. 



BROWN & others, 
■ The adminiftratrix of THOMAS BROWN dec. 

THIS was an appeal from the High Court of Chancery, in 
which the only queftion was, whether the matter ought 
to have allowed an item in an account upon the evidence offer* 
\ ed to prove it. The appellants who were the plaintiffs below 
. arc the children of Samuel Brown, to whom Wentworth was 
admin iftrator. He fettled his accounts of that eftate under an 
order of the County Court, admitting himfelf to be a debtor to 
the amount of £386: 10:1. After his death, his wife was 
appointed his adminiftratrix, and at the fame time, Thomas 
tf vwn was appointed guardian to the appellants. After the 
death of Mrs. IVentwort^ John Day qualified as adminiftrator dt 
bonis non &c. of IVentworth^ whofe eftate was by a decree of the 
County Court in an amicable fuit commenced for that purpofe, 
j divided amongft his children, one of whom was the wife of 
! Thomas Brown. On Wtnt worth* s books is an entry made by Day 
in the life-time of Mrs. Wentworth the adminiftratrix, charging 
Thomas Brown with £ 386: 9: 1, paid him as guardian of the 
laintiffs on account of IVentwortVs eftate. Day is dead, and 
is hand writing proved. Thomas Brown on his day book dibits 
itnfelf with £ 1 $5: 9: i v received by him on account of his 
yards. But tho' all other entries from this day book are polled 
jOn his ledger, the fum of £ 155: 9: I, is not carried to 
Account there. It appears that an order was made by the Coun- 
ty Court, dire&ing a fummons to iflue to the faid Thomas Brown y 
to fettle his guardianlhip accounts, but nothing farther was ever 

done 
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done, in the bufinefs. The, defendant's exceptions ,to tberM- 
ter-V report which allowed this fum of £386: 10: i, 'to the de- 
bit of Thomas Btown's efUte, wtt intcrelt thereon from 176S, 
\yhe4i the credit was entered .by Day being fuuVmed by the HigK 
•Court of Chancery, an appeal was prayed~Trbrn the decree 
founded thereon to thi^ col; rt,- ■ 

■ Ronold Tor the appellant. Day y if living would' Have been 
a good witnefs at the time he made the entry, and his evider.ee 
is not cleft royed by his afterwards becoming the admimftrator. 
But if I am wrong in this, the law is well fettled, that if a 
witnefs were once competent, and afterwards becomes intcreft- 
ed, hi r . hand writing may be proved. In this cafe, the 
hand writhe; of Day being eftablifn^d, his .entry ought to have 
been confidered a> evidence. Befides, if Brown y when fum- 
moned to fettle his accounts had done fo, there would have 
been no neceflity of rcforting to this evidence, and confequent- 
Iv flighter proof fhoujd be received to charge hhsn. • 

Marshall. The rule is, that the beft evidence which the 

natu e of the. caleu'tll admit fnall be required, and nojt as Mr< 

Ronold fuppofes,' the beft evidence' which it 'is in the power of 

the party to produce. This cafe from its nature admits of con- 

ciufive teifimony. Wenlworth, it is admu.ted, once had this 

money in his hands ;— ft is contended that be Is difcharged of ir, ' 

and \}\3£ m Rro%vn is chargeable becaufe he was appointed the guardi- 

^Ventworth' *s books an entry was made.- by Day 7 of 

icing paid over to Brown. Now this is a cafe where 

night, and as a prudent man ought to have taken a 

therefore'the entry 'is not the beft evidence which 

f the cafe wouM have admitted. Wintworth him, 

t have been examined as a witnefs to difcharge him- ' 

harge another. Can his entry then be admitted, 

1 ftrongcr, becaufe the entry is made by Day ? The 

lis hand writing proves only that he made the en- 

oes upt eftablifh the facl to which the entry relates* 

>i's mifconduS in not fettling up his guardianfhip 

1 might have been punifhed'for not doing fo, but 

uthorife the eftablifhment of a principle as to him, 

ugnant to the rules of evidence when applied toge- 

in reply. .' 1 do not contend that ^he entry of the 
f would* be "evidence; but it is fuffyrifent if made by - 
i, and his hand writing proved. It is like the cafe 
eper, whofc hand writing may be proved 'after his 

death* 
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treat)?, to eftablifli entries, with which perhaps he was himfclf 
totally unacquired. •* 

THE COURT delivered the following opinion and Secret 
vifc. " The court is of opinion, that the exhibits ftated in the r*» 
* l cofj. are not only corroborative of the entry made in ^V#/r 
4t North's books ^yJ^hnDay^ the clerk j or agent of 4dte/jr 
^ fFenttoerth the adrhiniftralrix; but are abundantly fuiHcicut 
11 independent of that entry, to charge fbsmas B*oiun -with the 
" whole / 386 J xtD : u The demand againft {VentwutiSs et 
w tate wa's aicertained by his adminif] ration acccunt duly fet» 
w tlsd and recorded} fo as not to admir of doubt or litigation* 
u Thontas Brovun the fame day, on winch adrniniilrattou of that 
u etbte was obtained* is appointed guardian to Sammi 
lX &rewn f s children with a view, it would i£em> to the recciv- 
ci ing of this money before that eftate'was divided. Thertj ap*> 
Spears to have been fo little doubt cf the peifdnal cftatc-fof 
" which there is no account) beinjr fufficient :o pay this, and 
<r ail other demands, that B*bwn himielf who married a daugh- 
li ter of fftntwcrtb) with the hufoands of" the others, irnmedi- 
rt ately commenced an amicajble iuit in Chancery to have a d»- 
u vifion of the lands and ilaver*: an order for iuch divifion is 
"accordingly made and carried into execution, comprehending 
** 17 flaves, which as their ftated value, amounted to much 
* ? more than- this demand of Samtkel Brown's orphans, arid were 
ix liable thereto if the perianal eftate were not fufficient. Hence 
<c it appears that this money either was received by ?bowa$ 
lt BrbivA the guardian* or he Was guilty of grofc neglect of du- 
<x ty, either of Which would be a proper .ground for charging 
u ~him therewith. "That he did receive it* is highly presumable 
cc from the circumftances before ftated, and frarh that of hip 
u having entered in his memorandum book, the receipt $f fo 
" confiderable a part as £ 155 : 9 : 6, without having retumeji 
K an account thereof to court as his duty required, or even car- 
<c tying it to account in his own books, either to the credit ©£ 
u a general atcount with Samuel Brctvn's eftate, or to the ere* 
n ditof each individual child, although fuchfccounts appear to b«? 
* c open dn his books, and although it is- -ftated tJmt he bad 
H pofted from the memorandum boc k all other entries made at 
l< the fame time. That therefore his eftate ought to be charged 
u with the whole £ 386 ; 10 : |, as received in May J768, ac* 
"countable to each child for one third thereof, with intereft* 
14 But fmce the accounts of dliburlemcnts for their maintain 
* ancfefr appear to be inadequate to that purpofe, and probably df&* 

U "fe&ve. 
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u fefli?e, and the intercft of the money a very moderate ahW* 
u ance, the court is of opinion that theintereft with each child 
** ihall commence froftn the time when he ot {he attained the age 
u of 21 years or married, till which period the tntereft (haH be 
* c fet againft the maintainance, and all the accounts of his dif- 
* u burfements for the latter difcarded, unkfs the plaintiffs can 
4t make it appear before the commiffioner, that they derived 
** part of their maintainance from fome other fource than from 
** their (aid guardian, in which cafe the charge of intereft is to 
* c be made againft him, arid he to be allowed his accounts for 
u maintainance. The decree is retferfed with cofts, and the 
** caufe to be remanded to have the accounts reformed, and 
*a final decree made according to the principles of this de- 



B E N N E T, 



against 
t HE COMiMONWEALTrf. 

THIS was an appeal from a judgment of the EHftrift Court 
of Dumfries j quafhing an inquifition taken between the 
Commonwealth > and the appellant, which found " that the ap^ 
•pel km t was a Britijh fubfefi ; that he had fincethe peace of 1783 
.fbld the land in que ft ion. to citizen^ of this country, and that 
^l^he Commonwealth hath no right to the fame by way of eicheat 
; |^ *>r ocbetwife." This inquiftticm was figned by 17 jurors. 
\ Thex^ly queftioh in the caufe was, whether the jury might 
•be comgpted of a greater number than twelve* 

hit for the appellant, cited 3 Blac. Com. 258 — Fincbg's law 
"1 2 1> 4> Sj to fhew that inrnqueftsof this fort, no determinate 
•number was required. That it might confift of twelve, or 
more, or lefs. * 

* RoxtiE, J.-**The qiiotations frotn the 3 Bloc. Com. 258 are 
-'Completely decifive, that no determinate number of jurors is* 
- requiilte in queftions of this kind by r the Englifh law y and no 
~a£l pf cftir Affembly prior to*the year 1794, has altered thecom- 

* mon law in this particular. 

The a£i of 1794", to amend the aft concerning efcheators/ 

* after premifing that a contrariety of opinions had prevailed as to 
the cotiftru&ion of the a& of 1 792, goes on to limit the number 

of 
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of jurors to fcrve upon an efcheator's inqueft. I have looked 
into that a£c, and find nothing which can warrant an opinion 
that any Specific number of jurors were required, prior to the 
commencement of the a& of 1794, 

I am therefore of opinion, that the Diftrift Court erred in 
quafhing the inquiftfion, and that the judgment ought to be re- 
verfed. 

Fleming, J. and the PRESIDENT, both concurred in 
the fame oipniop, that the number of jurors might be more or 
lefs than twelve, until the a& of 1794, and therefore (hat the 
judgment was erroneous. 



HARRISON Executor of PAYNE, 

againft 

SAMPSON. 

f | ^HIS was an a&ion of covenant brought by the appellee 
JL againft the appellant in the DiftriS Court of New- Lon- 
don, upon a deed made by Payne to Samp/on conveying to him 
a tra& of land in fee firnple, and containing a covenant for quiet 
enjoyment, and that the premifes were clear of all incum- 
brances. 

The breach afligned was, that the land was not free from in- 
cumbrances, and that the plaintiff was not permitted to enjoy it 
free from eviction Sec. for that the poflefljon of the faid land had 
been recovered from the plaintiff in an a&ion of ejectment in- 
ftituted by Agatha Payne. Upon the plea of covenants perform p 
ed, the jury found a fpecial verdift, Having the deed &c. and 
that after the death of Jofias Payne the grantor, the land was 
recovered from the plaintiff, by Agatha Paym. Judgment in 
the DiftricSr, Court for the plaintiff,— From which Harrifin 
appealed- 

Marshall for the appellee. The only queftionexiftingifl 
(the caufe is, whether this a&ion will lie againft the executors y 
jthey not being fpecially bound in the covenant, and therefore it 
is fuppofed, that this being a covenant real, the action will on- 
ly lie againft the heir. I contend that though the heir is 
pot bound unlefs he be particularly named, yet in all cafes thy 

executors * 



i by Googh 



15$ FAU TERM 

executor* arc, whether flic covenant refpeft real cftate, $r fi$ 
putcly perianal* I jronfider this point t« be lb plain, that it if 
ynijecerfary to cite au:h'nirie« to nmve it. 

' -'-'*■: THE COURT firmed die judgment, 
without atfigni«g reafom. * 



* HARVEY •■& Wife/ '& ptbers^ 

ogalnjl 

BORDEN. 

Iy ENJ\LMIK T "BordetAt\pz ftifed of acortffderafe!e4eat efcte. 
3 by his v/ill deviies a* follows, viz: " My will is, that 
* 4 all my lands and e (rates in Nru> jirfey be fold, and all my 
« c lands on Butjkin<y Snijtb's Qy*i, and Na>th Shenando^ and 
" all my entries every wheYe, 2nd all vnv laiids on the warers 
c 5 pt' jfames Riiier i ihould be fold, excepting 5,000 acres cf land 
^ that is afl gool y% I give to my five daughters [by r.ama] 
<c that is iooo acres of good Und a piece to every one 
* c of the fiid five acret y (moaning daughters) above men- 
u ttoncd, to them and trwir heirs and affigns for ever/' 
He then directs all the reft of his lands to he fold as a- 
forefaid, (excepting the tract he then lived on,) and be equaj- 
Iv divided between f lis wife, his three fons and fix daughters. 
He then appoints his three fons his executors, and empowers 
them to execute deeds for the lands which he had foldj and or- 
dered to be ibid. Only two of the executors named in the will, 
qualified. The teftator was poffeffed of 92,000 acres .of land 
on James JJ;w, as Well as ofothejr tra&son Qttawbp) a branch 
of the fame river. , 

jtftpb Borden the platnjtiff in this cstufe, claiming under 
yames' P rite hard zxd wife (the latter being, one of the five daugh- 
ters of the teftator) filed his bill in the High Court of "Chaq- 
'cery again!!: ffarvey and his wife (the latter of whom is the heir 
at law of Benjamin Borden, the eldeit fon and executor of tlje 
iaid teftator) for an allottment and conveyance of the loop acres 
devifed to Mrs. P* it chard by the claufe before mentioned*. 
The bill ftates that Benjamin the younger had purchafed the 
ihares of the other four daughters, and liad received a conyijy- 
gnse frora IVorthingUn the former huftund pf the fifth daughter^ 
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(now ft'frSfPriickard) vndcr whom the plafntift claims!. 
but that ilie was not privily examined as the law dire&s, in 
confequence of Which his title 10 her {hare was invalid* 

The auAver iUtts that the part to which tjie daughter, under 
whom the plaintiff claims was entitled, was fet apart by .-h$ 
faid Benjamin Burden the younger, out of a tra£ of 2©,COO acres 
0:1 7t/;/;^; Riv€r\ than he fold confiderahle quantities of land to 
fiifchurge the debts of the tcftaror, and he infifts, that if the 
plaintiff is entitled to the quantity now claimed, it Ought to" be 
laid ciF out of the 7.0,000 acre tract. 

An attended bill was filed for the purpofe of making certain 
perfons defendants, who are ftated to be in poflefEon of 2*2 1 8 
teres on Catawba^ of the heft land which belonged to Benjamin 
ftordri the elder, under a voluntary conveyance -from their mo- 
ther Mrs. Harvey^ the female defendant, and heir at law of' 
Benjamin Borden the younger, and praying to have the J 000 a r 
cre> claimed by the plaintiff laid off' out of thpfe lands. i 

The new defendants infift, that the plaintiff ought to have his 
icoc acres laid off out of the l*rge tra<Sk on James Rive*, atnd 
pot out of the Cdtaw&n lands, as there was not in the latter tra& 
as much land, as would fatisfy the bequeft of 5,000 acres, and 
of courfe that tta&akild not have been contemplated by the 
tefcitor, in the devife to the daughters. 

By the report of fundry commifliqners, appointed by an or- 
der of the Court of Chancery to ftate the fituations, afcertain 
the qjaatities, and deicribe {he boundaries of the lands where- 
of Benjamin Border the elder died fcifed, and particularly ot 
fuch parts as had been allotted by Benjawn the younger, to aw 
pv of the daughters of his teftator, it appears, that B$njamln 
garden the teftator, at the time of his death, was poficijed of 
fun'Jry tra<Ss on Qctavuba, amongft which was 2,2 JO acres, re- 
puted to be his beff land, and which the commiilioners thinly 
more nearly anfwers the defer ipt ion of that deviled to bis five 
daughters, than any other. 

It does not appear from any part of the record, that the conj- 
fniflibners who took the privy examination of Airs Pritc^af'd % 
(who with her hufband conveyed the land in queftion to the 
plaintiff,) were jufiices of the peace \ they are not ftated to be 
fuch in the commiffion, nor in the certificate. The deed. frojn 
Mrs. Worikington, (now M*s. Prhchard) and her hufband ta 
benjamin Borden' the younger, and which for want of her privy 
examination was void as to her, defcribes the 1000 acres thereby 
intended to be conVeycd, to be on one of tbe (tranches of Janys. 
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\ The decree of the High Court of Chancery was as follQ^j 
viz ; u That the defendants or fuch of them as are in poflTeiBoi) 
of iooo acres of land herein after dire&ed to be afligned to the 
plaintiff do refign the faid poflefiion, and convey the (aid loco 
acres ef land to the plaintiff at his cofts, and pay to him fo much of 
the profits of the faid land fince the commencement of this fuit 
as fhall exceed (if they do exceed) the value of the permanent 
improvements on the laid land made by Benjamin Borden the 
younger; and by the defendants ;" and commifiioners were ap- 
pointed toaflign to the plaintiff one tboufand acres x>f the land 
mentioned in the reports, to which Benjamin fioraen the elder 
was entitled, and which is in poffeffion of the defendants, or 
fome of them, caufing the faid 1000 acres of land to be laid off 
by the county Purveyor, in one entire parcel and in a* conveni- 
ent form; and to examine, fiate and fettle the faid account of 
profits and to eftimate the faid permanent improvements. 

From this decree the defendants appealed. 

Marshall for the appellant. The firft queftion in this caufs 
is,-' whether the appellee has any right at all? Secondly, whether 
the land decreed, beft anfwers the intention of the teftator? 

ift, : The a<£t of 1748 Ch. j, § 6,. requires the commiflion 
/or the privy examination of a feme^ovtrt^ to be diredled to two 
juftices of tne peace, which this is not. It cannot .be denied, 
but that if the perfons to whom the commiflion was dire&ed 
.were not jufticss of the peace, the deed could not pafs the et 
jtate of Mrs, Pritch t ard^ and therefore, the Chancellor has pre- 
fumed, that that they were fuch as the law required. I cannot 
difcover any ground upon which to raife fuch a preemption. 
The commiffioners are not ftiled juftices of the peace in the in- 
strument itfelf, nor does it appear from their own certificate that 
they were fo. If either had been the cafe, a preemption 
might poffibly have been created, fo far at lead as to lay the o- 
ther fide under a neceffity of difproving it. Itfhouldat leaft ap- 
pear upon the face of the inftrurnent that the law has been pur- 
sued, or otherwife it can haye no legal operation. 

2d, The teftator had one traft of 92 000 acres of land on the 
waters of James River in one body. The lands which are fub- 
fcfted by the decree to fatisfy that claufe in the will are upon 
Catawba } a branch of James Rive)^ and it appears by the report 
pf the commiiEoners that there are not five thoufand acres of 
land in this tra£h From thefe facis it feems to follow inevi- 
tably, that the large tra& of land beft anfwers the intention of 
• the teftator, becaufe out of that tra& 5,000 acres may be got in 

m' 
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Wife bxxfy, and upon the waters of James River , fuffident to fa* 
iisfy the will. Whereas the land decreed is .out of a much 
fmalJer traft than 5,000 acres, and is on the waters of Catawba, 
In fome parts of the will, where the teftator fpeaks of. other 
branches df James River , he calls them byname, clearly fheww 
ing, that he knew how to diftingufh between James River and 
its branches. 

Stark for the appellee- In no inftance do conomiffions 
for privy examinations name the perfons to whom they arc ' a<*- 
dreffed as juftices of the peace, and if they did, it would not 
prove that they were fo. Neither would thefaft beeftabliflied 
if the commiflioners were to ftile themfel ves fo in their certificate. 
The Chancellor was right in prefuming that they were magis- 
trates, becaufe the law required them to be fo, and if they were 
not, it was eafy for the appellant to repel the preemption hy 
pofitive proof. 

2d, It appears that Benjamin Borden the younger, difpofed of 
all the good land out of the large tra&, and having a general 
power to fell, under ths will, he deprived the appellee of the 
power of reforting to that tra&, even if it had beft anfwered the 
defcription. The land on Catawba is in the pofleilion of per* 
fons claiming under his heir as volunteers, and therefore they 
are in no better fituation, than he would have been himfclf. 
The teftator it is proved had not in any of his trafts 5,000 acres 
of good land in a body, and becaufe that quantity cannot be found 
in one tra&, is the appellee to have no land at all ? We are 
then to come as near it as poflible, and however hard it mzf 
be upon the appellants, that their land fhould be taken, yet it 
is to be attributed to the conduft of their anceftor who has cauf- 
ed it by difpofmg of all the other good lands, * 

Campbell on the fame fide. The obje&ion to the appellee's 
title feems to be built upon a mifapprehenfion of the ad df 
1748, which is merely dire&ory to the clerk, and does not re- 
quire that the perfons named in the commiffion fhould be there- 
in ftiled, " juftices of the peace." The words of the law arc 
u that it (hall be lawful for the clerk to iflue a commuticn 
u to two or more commiflioners being juftices of the peace," Sec. 
Whether juftices or not, is a fa£t capable of proof, and the 
court will prefume they were fo, until the contrary appears. 

Benjamin Borden was bound as executor and truftec, to re- 
ferve 5,000 acres of land, all good, for the five daughters. 
He did referve lands on the Catawba, tho* not all in a body, nor 
does the will require it. Nay, it appears that that quantity of 
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good land iri a btf dy coujd not have been found in the cftatc, o* 
Che reftator. But it ts faid, that the appellee ought to receive his 
quantity out of the 92,000 acres of Ian J. Benjamin the younger, 
has difpofed of this land* and there* >re It is holden cither by pur- 
cfcafers for valuable consideration, or by volunteers, as the Ca- 
tawba land* are holden; If the former * we cannot touch them* 
If the latter, may they not objeft to our claim with as much 
teafcn a$ the prefent appellants do I 

- Tte report of the commiilioners appointed l>y the Chancellor 
to view the lands* leave no doubt, but that thofe on Catawba 
WiUbeft'&tisfy the intent of the teftator, and to that report 
there is no exception % 

Marshall <in reply k There is no f>roof that the 92,004 
acres are foid. But if there were it does net alter the quettion, 
vyhich », do thofe lands anfwer the defcription given bythetef- 
Jtator, better than the Catawba lanJs? i contend for the reafons 
itrft mentioned that they do, 'and if lb, and by the conduct of 
^Benjamin Btrden the younger, fuch land cannot he obtained by 
tlie appellee as he is entitled to by the will, then his claim for 
jfcoftiperifation will heagajuli tbe*J.,uc of Benjamin B*rden y and 
•not againft a part of his reprefentatives, who by this decree ar£ 
"to Ttear the whole bfs* 

- The opinion of the cornrriiflior.crs will not carry the clayft 
fr&m the 92,000 acres, if 'that was thtf tra£t contemplated by tK* 
teftator, A part of this tra£t muft at any rate have been taken 
: t0fatisfy the devife, fince there were not 5,606 acr*s on Cataivba. 
RoANE, J.-^»-Tnis is a plain cafe, and though contained in 
: a voluminous record, the cflemul parts of it, lie within afmall 
-compafS. An objection is made to the title of the appe fleet 
becaufe theco/nritimon which was to enable Mrs. Pritcbaref to 
]f>afs away her e (late, was not directed to Jujtices of the ftece\ 
The aft of 1748 requires the commiflion to beaddrefled to per- 
sons beivg Juflkes 9/ the peace, but does not prescribe the forrfe 
■of it. It is certainly neceflary that the commimoners Should in 
teality anfwer this defcription, becaufe the law requires h y but it 
does not require that they ihould be f > (tiled in the commit 
lion. "The queftiontben is* ought we toprefume the fact that 
: they were ju ft ices I I think we oughti The law requires the 
clerk tQ direct it to fuch paribus, and he ought not to be prefix 
med to have done wrong. The contrary might have been 
•Ihewn, and if the party meant to avail hitnfelf of this objection 
he ought to have proved the fa£t. I can never agree that th6 
party (hould be furor i fed at .the trial with an objection of this fort, 
particularly, where the pfefumption is in his favor; A* 
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As to the location of the land claimed under the will, one 
tiling is evident, which is, that the teftator Intended to give to 
each of his five daughter?, 1000 acres of good land; and it is not 
required to lie in one body % But if it had been, the report v 
broves that his intention as to quality could not in this refpeit 
have been fulfilled. It is to lie on tjhe waters of James River ± 
and fo I think the Catawba lands do. But if it could be avoid- 
ed, the land ought not to be laid off in fmall furveys, and as it 
is in proof that the 5^000 acres of good land could not have been 
got in the large trait, in lefs than 20 furveys, the teftator could 
not have meant that tra£t. Benjamin the younger, feems him-* 
felf to have cohfidered the Gatatvka lands as ihterfded by the tef- 
tator. Had he then a right to purchafe up all the good land, 
and to impofe the bad on the devifees ? It is {hewn by tfie report-, 
that there remains no good land unfold, and it would be highly 
unjuft, that the executor fiiould by his conduit deprive any of 
the devifees of that which the teftator intended for them, and 
the appellants claiming merely as Volunteers, ftand in the litua> 
tion of Btnjaman Borden whom they reprefent; I think the de* 
cree ought to be affirmed. . . . 

Fleming, J.-^-The firft objection made by the appellants 
counfel to the decree was, that the commiflion was not fo di- 
rected j or returned, as to pafs the eftate of Mrs. Piitcbard. 1% 
is duly executed by the perfons to whom it was directed, and 
the clerk is required to addrefs it to jufliies of tie peace. The 
deed with the commiflion is returned, and admitted to record* 
1 do not think that we carry the doftrine of prefurnption beyond 
its acciiftomed limits when we fay, that to fupport this deed| 
we will intend that the law has been obeyed unlefs the contrary 
appear. 

The fecond point refpefts the location of trie land. The 
Chancellor difcovering much difficulty in afcertaining what landi 
would beft fulfill the intention of the teftator, very properly ap* 
pointed commiflioners to view all the lands of the teftator ori 
the waters of James River, and to report thereupon. Thefe 
commiflioners had certainly the faireft opportunity of judging* 
and after ftating that Benjamin Borden the executor, had fold 
almoft all the good land out of the large tracl:, they report their 
opinion to be, that the lands on Catawba more nearly anfwerS 
the defcription given by the teftator than any other, t ant 
therefore of opinion that the decree is right. 

THE PRESIDENT.— I concur fully in fentiments With 
the other judges, and for the reafons given by them, I am ot 

V opinion^ 
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opinion, that the decree is. right upon both points, and Gugii 
febe. - - 

affirmed. 



L E E, 

againji 
TURBERVILLE. 

| EAVE was granted the appellant by the County Court 
1 j of Wcfl'morelanii to build a mill. The appellee conceiv- 
ing himfelf interefted, prayed an appeal which was refufed, 
becaufe it appeared to the court that he was no party. He then 
applied to, and obtained from a judge of the General Court a 
fuperfedeas which removed the record before the DiftriQ: Court 
of Northumberland^ where the order of the County Court 
fras reverfed, from which an appeal was prayed to this court. 
Lee for the appellant. Before the court goes into the tefc 
timony which is about to be offered in fupport of the judgment 
bf the Diftri& Court, I muft object to the mode in which the 
caufe was carried from the County Court* I believe it will not 
be contended on the other fide, that there is error in the pro- 
ceedings of the County Court apparent upon the face of the re- 
tora\ and therefore the appellee muft exped to fuftain the judg- 
ment of the Diftrhft Court, upon evidence dehors the record. 
If the appellee had appealed from the judgment of the County 
Court, I admit that he might have 1>een Jet in, to controvert 
the propriety of the order T in the Diftri& Court, upomthe me- 
rits of the tafe, and for this pirrpofe he might have gone into 
teftimony, becaufe in mch a cafe, thccourt might have taken cog- 
nizance of the^r#, as well as of the law. The County Court 
Jiaving refufed the appeal, the party ought to have applied for a 
fnandamus, Or for a writ of error. But a fuperfedeas could carry 
only the law of the cafe before the Diftri£r. Court, and confe- 
bjUently if there be not error upon the face of the record* this- 
court rrruft reverfe the judgment. 

Marshall on the fame fide. . The Diflxidt Court may grant 
Tifaperfedeas^or writ of error, and may receive appeals when al-. 
to wed by an Inferior Court. A writ of error will give jurifdic- 
tion to the court to examine into fa£ts in the fame manner as 
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an appeal would, and Co it was jdetcrmined in the old General 
Court. The reafoii given by the court was, that as a writ of 
error would lie in f aft as well as in law, and the power given 
by the act of Aflembly to grant writs of error being general^ 
the judgment of an Inferior Court in matters of fact, might pro- 
perly be examined before a Superior Court upon a writ of error. 
But a fuperfedeas only brings up a tranfcript of the record, and 
the court is confined to fuch errors in law as are apparent upon 
the face of it. 

W ashingtok for the appellee. The reafon upon which the 
decifion in the General Court is faid to have been founded, does 
not appear to be a found one, in fupport of the diftinction taken 
between zfuperfedeaSy and a writ of error. In England, a writ of 
error which iflues from a Superior to an Inferior Court, can au- 
ihorife only an examination oferrors in law. If the errors be 
in fair; they are examinable in the fame, not before another 
court. Afupirfedeai in England is an auxiliary procefs^ and in 
certain cafes it is the companion of a writ of erior, and does 
not remove the record at all. *»Jt is considered by the 
laws of this ftate, as well as by the practice of the courts, as 
being fimilar in every refpectto a writ of error ; Either of them 
have the effect of removing the record before a Superior Court. 
A Writ of error from a Superior to an Inferior Court to correct 
errors in fail ', (except in feme particular cafes,) is as great a 
novelty in this country, as in England, and therefore it cannot 
be preferable to a fuperfedeas in cafes like the prefent, where the 
facts are to be re-examined before the Superior Court. They 
are precifely alike, when the procefs iflues from a Superior to,an 
Inferior Court. In no cafe (except fuch as refpects mills, wills p 
roads^ and the like,) can errors be examined into and corrected, 
which do not appear upon the face of the record. In thofe cafes, 
Superior Court takes up the c&ufeab initio, and enquires into the 
errors both in law and in fact. It is therefore of no confluence, 
whether the record is removed by appeal, writ of error, or fu- 
perfedeas. 

THE COURT having fufpended an opinion upon this point 
until the teftirnony was gone through, reverfed the judgment 
of the Diftrict Court, and affirmed that of the County Court 
Upon the evident*. . 



JORDAN, 



i by Googh 



i6^ FALL TERM 

JORDAN, 

agatnjl 
N E I L S O N. 

THIS was an action of debt brought in the Diftrici Court pf 
Charlotttfviile by Neiljon^ upon a note of hand for the 
payment of 7125IDS. of crop tobacco. On the plea of pit dibet^ 
the jury found a verdift for the plaintiff, upon which judg- 
ment was entered. 

At the trial, the defendant below tendered a bill of excep- 
tions which was fealed, (rating, that the plaintiff produced in 
evidence a certain writing in thefe words, to wit; " I acknow- 
ledge myfelf indebted to James Neiljon 7125IDS. of crop tobac- 
co, of the Richmond or Manchefter infpedlions, to be paid to 
faid Neiljon on demand, to which payment I bind myfelf, my 
heirs &c." figned ♦« B.~J*rdan" with an indorfement as fol- 
lows, viz : " Sir, I am at a lofs for the prices of the articles I 
have taken of you, which prevents my filling up the note, 
which you will be pleafed to do after feeing the memoraiv 
dum," alfo figned *< B, Jordan:' That the plaintiff proved 
the note and endorfement to be of the hand writing of the de- 
fendant, except the following words to wit: « 7125 pounds." 
The defendant obje&ed to this teftimony going to the jury, 
there being no other evidence in the caufe, but he was over-ruled 
by the court. To the judgment of the Diftridl Court* a fu- 
ferfedeas was awarded. 

Marshall for the plaintiff in error, infifted, that the note, 
upon which this action was founded having been blank when 
executed, ought not to have been read in evidence on the plea 
of nil debet y which is tantamount to the plea of npn eji fac- 
tum in actions on deeds. 

Wickham for the defendant. If a man fign a blank bill, or 
note, he puts it in the power of the perfon to whom it is made, 
to fill it tip to any amount RuffeU vs LangftaQe, 1 DougL 514.^ 
In that cafe, the bill was not thrown into circulation, and is 
therefore in principle precifely like the prefent. The maker 
pf a note may fill it up himfelf, or delegate the. power of do- 
ing fo to another. By delivering, or remitting it in blank, hej 
{hews his intention to confide fo far in the perfon to whom it 
js given, as to. authorife him to £11 it up. How this doctrine 
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would apply in the cafe of a bond I cannot fay. Perhaps from 
the folemnity attending the making of a deed it might be differ- 
ent, fmcc ic has no validity without a delivery. 

The court being divided in opinion the 
judgment was affirmed. 



SJCIPWITH,' 
againjl ■ 
BAIRD. 

THIS was 2m action of debt brought by the defendant in er- 
ror againft the plaintiff, in the Btunfuick Diftrict Court, 
upon a protefted bill of exchange. The declaration was for 
£11 ft er ling, of the value of £160 current money of Virginia, 
an J 5/9 fterling money of the value of 7/b current money the 
charges of proteft, and intereft at the rare of 10 per centum per 
annum upon the faid principal fum of £*%o fterling from the 
£date of the bill. The damages are laid at £$Ooflerlir.g y of the 
value of £666: 3: 4, current money. Upon the plea of nil debet, 
\ the jury found a verdiit for the plaintiff, and judgment was entered 
; (or £341: 16, fterling, being the principal intereft and charges 
pf proteft in the declaration mentioned, with intereft thereon af- 
ter the rate of 5 per centum per annum from that day, and the 
cofls; but the laid fterling money may be difcharged in current 
money at the rate of 37 1 fer cent difference of exchange. To 
tbis judgment a writ of fuperfedeas was awarded by one of the 
judges of this court. 

1 Campbelj, for the plaintiff in error. This cafe is precifely 
^ like that of Scott's executors vs Call, ffcnte vol. 1, p. 115) in 
; which the court decided, that it was error for the declaration tQ 
j demand the current money value of a fterling debt, which was re- 
coverable only in fterling money. 

Another objection to this judgment is, that the decla- 
ration is for £ 120 fterling, of the value of £ 16c Vir- 
ginia currency, and intereft after the rate of 10 per centum, 
fer annum, with charges of proteft ; and the judgment, inftead 
pf being entered for the principal, damages, and charges as de- 
panded by the declaration, leaving the calculation of the inter* 
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eft to be made by the clerk when he iffued the execution, is f<?r 
the whole added together in one aggregate fum, the court under- 
taking the calculation.' The inconvenience refulting from this 
mode of entering up the judgment is, that if a mitlake be made 
py the court, it could only be corrected by a writ of error &c. 
^whereas, if the clerk were to make it, the court might upon mo- 
tion order it to be amended. 

Stark for the defendant. I do not recoiled!: the cafe of 
Scott's executor and Call, and therefore do not know how far it 
governs this. The laft objection is in oppofition to the com- 
inon practice of entering judgments upon protefted bills of ex- 
change. 

Lyons, J. delivered the opinion of the court. 
This was an a<3ion of debt upon a protefted bill of ex- 
change. The declaration which is in the ufual form, demands 
the principle, intereft, and charges of proteft in fterling money* 
but lavs the value of each in current money. Upon the plea of 
nil debet, the jury found that the defendant did.owe the debt in 
the declaration mentioned generally^ without faying that it was 
in fterling, or in current money. The court gave* judgment 
for the aggregate amount of principle, intereft, and charges of 
proteft in fterling money^ according to the* acT: of AflTembly, and 
at another day, they entered as ufual a general rule fettling the 
rate of exchange at which the fterling judgments of that term 
were to be difcharged. 

The firft objection made to the judgment is, that the declara- 
tion having laid the value of the fterling money as if it bad been 
foreign money, and the verdict being general, it fhould beconfi-* 
dered as given for current money and not for fterling. 

The anfwer to this is, that the debt as well as the damages 
are demanded \n fterling money, and therefore the Verdict and 
judgment muft be for fterling money. 

But it was contended, that fterling debts could only be fued 
for and recovered in ftefling, and that the laying of the value 
in current money is erroneous, and for this, the cafe of Sctf&t 
txecutors vs Call is relied upon. 

The value in current money has only been laid through a- 
bundant caution, under an idea perhaps, that fince our feperatioa 
from Great Britain, fterling money might be confidered Iikeo- 
ther foreign money and to be fued for as fuch. ' But fince the 
Jaws made before the revolution refpe<9ring fterling money debts 
are (till in force, they may ftill be fued for and recovered, witfw 
out laying the value in current money, the courts having the 

"*. *' ' fame 
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lame power to fettle the rate of exchange which they formerly 
Wl. But although there is no neceflity for laying the value of 
the fterling money, yet if it be laid, it is merely furplufage, 
; and will not vitiate the declaration. 

The cafe of Scott's executors and Call was not like the prefent. 
I It is true that in both, the demand was of a fterling debt, with 
' an averment of the value in current money, but in that cafe, 
i the damages were confidered as being laid in current money be- 
caufe they were laid generally, whereas the demand being an 
entire one, and the debt being ajlerling debt, the damages ought 
to have been in fterling money likewile, in order that the judg- 
ment for the debt and damages might be entered for the fame 
fort of hloney. The court did not fay, that an averment of 
the value of the fterling money was error, but the demand 
being in fterling money 7 it was confidered to be impro- 
per to depart from that by laying the damages in current money 
only,; and two of the judges who fat in that caufe have been 
pleafed to give this explanation of the reafons which influenced 
their decifibn in that caufe. 

Judgment affirmed. 



f 



SCHWARTZ, 

againjl 
THOMAS. 

THIS was an a&ion of (lander brought in the Diftrift 
Court of Peterfourg by the defendant in error. The 
parties executed mutual bonds with a condition to abide by the 
award of eight arbitrators, indifferently chofen by the parties, 
todetermine all difputes between them for flanderous words 
fpoken by the faid Schwartz of the faid Thomas, and toafcertain 
the damages which the latter had fuftained or might fuftain for 
Certain flanderous words fpoken of him by the former, for which 
a fuit was then depending in the Peterjburg court. And it was 
further agreed, that each arbitrator fhould, without confut- 
ing the others, ftate on a piece of paper the fum which he fup- 
pofed fhould be allowed, and the aggregate amount being divided 
hf the number of arbitrators, that the quotient fhould be the fum 
for which they were to render their award ; this to be done m 

writing 
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writing on oi* before the 8th day of Auguft following, utMtmtij 
courthoufe j the faid Schwartz to pay the cofts of the faid fuit; 
if any damages ftiould be awarded againft him. That the indict- 
ment filed by the faid Schwartz againft: the faid Thomas fhould 
be no farther profecuted, but the faid arbitrators to determine 
in the fame manner, as if the court and jury of the faid Dis- 
trict Court, had determined the damages for the benefit of the 
common wealthy the (aid arbitrators being requefted to ftate in their 
award, the damages, if they fhould think any 'ought to be for 
the benefit of faid Schwartz with cofts, if any damages againft 
the faid Thomas on account of the indi&mcint. Upon the bond 
there is a memorandum endorfed, that if any of the arbitrators 
fhouid not meet, an award might be made by any number ex- 
ceeding four. By a rule of court afterwards made, the par- 
ties agreed to fubmit all matters in difference in this fuit to the 
determination of the above mentioned arbitrators, and that their 
award, or the award of any five of them mould be made the 
judgment of the court, provided they mould proceed to make 
the fame, on or before the 8th day of Auguft thence" follow- 
ing, in the manner pointed out in the arbitration bonds re^ 
4 ciproc*Jly given by the parties. And it was further agreed, 
that the faid arbitrators might proceed to make there award ex 
parte y if either party after io days notice of the time and place 
appointed for that purpofe ftiould fail to attend. 

The arbitrators returned their atoard, in Which, after recit- 
ing the order of court, and that in purfuance thereof they did 
meet, and in the prefence of the parties examined the witnefles 
and other teftimony there produced^ and that they had proceeded 
'in conformity with the faid order, and in the manner pointed out 
by the faid arbitration bonds, they awarded the defendant to pay 
j£55 damages to the plaintiff, with his legal cofts; expended in 
profecuting this fuit. Judgment was entered accordinjg to the 
award. 

The defendant having obje&ed to the award before judgment 
was entered up, and being over-ruled by the court tendered a 
bill of exceptions which was fealed, ftating " that the arbitra- 
tors admitted as evidence* a letter faid to be written by one 
Jofeph White in North Carolina, and directed to F. White, who 
1 wore before them, that he believed the faid letter to be the hand 
writing of the faid Jofeph White, (but there was no evidence 
that the faid Jofeph White had ever fworn to trie truth of the 
contents of the letter, nor was he prefent,) which letter indue* 
ed fome of the arbitrators to award greater damages than the/ 

othervrife 
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tftherwife would have done fl and the defendant- produced an a®-* 
ilavit of one of the arbitrators t,othi$ cfre&: That it appeared 
by the affidavits, of t>vo of the arbitrators, that the faid P. ft' hit* 
was fvyorn as a witnefs, and depofed, that; he believed th* 
plaint ifJF had been injured by the flanderous report circulated bjc 
the defendant, and as a ground for fuch belief produced the lettdfc 
inqueftion, in which the faid report was mentioned. 

The caufe came up to this cpurt ujion a writ oijuptrftdtts. , 

STARic for the plaintiff in error. Although arbitrators ari 
judges of the parties oarn chufing,- they are nevertheltk boun4 
by the iru lei of law, and if it appear rVom the record} that they hav^ 
decided contrary to thofe rules; the award Taxy be fet aiidpi mori 
specially where, the reference was made by ruje of court* 
The letter or* tf^biievrte imprpperly admitted sis evidence, and 
would have been fo decided if it had been^of^erpd as .teftimoxiy; 
in court, ilnce the truth of the conUnU rfltit titUr\ ought tohaV& 
been proved, by legal evidence, as all other fa&sfnutt bei r » 

Another queftion hiay perhaps jmie in thectiife. The rui$oF 
Court refers all mattery in difputc in tkts fuit } and the bonds are 
of all matters in drfferina. ..The power of the arbitrator* 
therefore is extended beyond the rule of court, which confines 
therri to difputes In that particular fuit. t . I {liquid entertain flO- 
doubt myfelf reipecling this objection; if the arbitrators had ap* 
peared to hive acted under the general power given by the bond* 
It has been de^cided^ in England^ and was fo decided in chip court^ 
in the c&fe of Shermer and Beale\ (ante vdl. i, p. 1 it ) that the par* 
ties could not by confent extend the time for making the awards 
or change the rule of court in any manner. .,..,.:. 4 > ■ < 

, WlGJ^HAKi for thfe defendant; The decifidri in th* caje df 
ih'trnur and B'ea£>> was the v&f reverie of what Mr. S/*r£ 
fuppoies. . In that cafe^ the time, for returning the award wai 
extended froth the ill to the *oth of June; ., « . • ... 

I admit that if arbitrators rrialce a. plain rhiftate in fa£f, or id 
kvy, tiie aw,ard may be fet afide. But thiji court determined ia 
\ht cafe of Pleafarit^ Stoti tifci.ps kofc jante vol. i, p; 156,] 
(hat thofe miftakes mult appear upon the faee of the award, an<| 
that affidavits could onty be relied uppn to prove mifcondu& irf 
jjhe arbitrators. And even if the miftake appear upon the faci 
W tit© *i#a*d, It muft be a cle^r arjd grqfs one to induce the court 
to fetL it ifide;. jj Jtk* 46 i. But i £onteiidj that ^he arl 
fctrators did right in hearing the teftimony excepted tq, This 
letter was nfct introduced to prove ibefefl that the flanderoul 
bot4s hdi teen ipotfcn," but that ttte ripkri hid bun fprcadt 
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The witnefs thought the defendant had been injured by. the 1 
fbeaking of thofe words, becaufe the letter proved that the flani 
cfer had circulated. If hearfay evidence can be admitted in any 
cafe, it furely ought in a cafe of this fart. A witnefs may cer- 
tainly prove that he has heard the report circulating ifi a neigh- 
bourhood, tho* the perfons f/om whom he heard it were not up- 
on oath at the time they mehtioried it 

Si'arjc in jrepiy. I admit the witnefs might have proved as 
a h& within his oWn knowledge, that the report was fpread, 
but it was improper for hirri to prove what a third perfon had 
written refpeflfng the exiftence of the report. Suppofe the wri- 
ter had made an ex ptirte affidavit of his having heatd the report? 
could thfc have been read in evidence? And if it could not^ 
farely his letter Unattended with this folemnity ought not to have 
been read. If he had been prefent and crofs examined before* 
the arbitrators, he might with propriety have given evidence, 
refpe&ing the circulation at the report. 

Roans, J.^This was an a&ion of Sander, and i flue was 
joined upon the plea of not guilty; After an ineffectual effort 
to obtain the verdidf of a jury who could not agree, the caufej 
was by tnutual confent referred to eight arbitrators, feven of 
whom returned an a ward in favor of the defendant in error. 
The plaintiff tendered % bill of exceptions to the opinion of the 
court, over- ruling a motion tofet afide the award, which ftates, 
that the arbitrators admitted as evidence, a letter, writterfby y§~ 
fiph White in North Carolina to F* White^ a witnefs fworn be- 
forethtem; and that the defendant dfo produced m court the 
affidavit of P. Ftt%get&ld one of the arbitrators, ftating, thatthef 
fifid fetter fo idrriitted,- induced fome of the referees to give great- 
eV damages than they would othefwife have done; but that 
the motion was. Over- ruled,- becaufe ft appeared from the 
affidavits of two of the referees rftede in open court, that the? 
iflid F* White was fworn as a witnefs before thertf, and being 
afked, whether he believed the plaintiff Tborhds had been injured 
by the flatfderous report, circulated by the defendant, a'nfwered? 
ves, he believed he had beeh injured : and being further afkecfc, 
what ground he had for fuch belief, he produced the letter above! 
ftated, in which the faid repott was fpoken ofj and declared hi 
believed it to have been written by the faid JofepK White* 
Such is the purport of the bill of exceptions, and the obje&iorf 
is, that the arbitrators ought not to have admitted this letter td 
fcave been read* 

Afte* 
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^fter prbying the fpeaking of the flanderous words in an fo 
tion of this fort, the next enquiry is, whether the plaintlffhaj 
jbeen injured, and what is the extent of that injury. This de- 
pends in 3 great degree upon the circulation of the report, by 
Which the character of the party afperfed may fuffer in the ejfti- 
mation of thofe who have heard the flander. The only purpofe 
for which the letter mentioned in the bill of exceptions wa$ 
produced, was to prove that the report bad circulated, and was 
jenown to the writer \ the letter was not intended to prove that 
that the defendant propagated the report, nor was it competent 
t? eftablifrj that feft. Ji the letter had npt only ftated tiat the 
report was known to the writer, but had alfo averred that the 
plaintiff had propagated the report; fuc}i averment would have 
been inadmiflxble to prove this latter fa&, and if the plaintiff 
had ftate4 fuch to ha vf been its purport in thp bill of exceptions) 
it would'have made his cafe*trery different from what it now is. 
But I muft take it for granted upon this record, that the letter 
only fpoke of the report as being known in North Carolina^ and 
that it was merely produced to prev«~ that -it h^d circulated* 
The querf ion then Is, Whether it was proper evidence for fuch 
Jaft mentioned purpofe, Th^t the report had circulated fo as to 
come to the knowledge of the writer, is as clearly efrabli{he<| 
by the letter itfelf, as if he had depofed to the fame effect before 
the arbitrators, and no crofs examination could pofiibly do away 
a convi&km that he who fpoke of the rejjprt, had heard rifc 
But this letter was alio proved to have been written by Jofeph 
Wbite\ it was therefore competent evidence for the putpofe for 
which it was produced,* and the arbitrators did right* in^perm^ 
ing it to be read. 
] think the judgment ought to be affirmed, * 

Fleming, J. — -it is tiue, that arbitrators . -ought to? fee ;gpT 
vented by the fame rules of evidence which prevail in courts of 
juftice. 'The queftipn then is, ought this letter to have' be£n> 
fead in evidence if the caufe hac} been tried in court. I am of 
opinion it ought. I confider this cafe as furnifhing one of the- 
exceptions from the general ruje. The hand writing of Mr. % 
tfhtte was clearly proved, and the letter was as compleat evi- 
dence of the fa£t for which it was produced, namely, that tije 
report had been heard fry the writer, as if he had been examined 
before the arbitrators, awLhad declared it upon oath. t This cafe'jj^ 
very different from what it would have been, had the letter beeft, 
roduced to prove the peaking of the* words, or the propagation of 
L e reporf by the defendant, Jn^he one cafe the party might h^ve. 

derived 
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fleriyetl benefit from the rrofs examination of the writer^ in the 
profrir cafe \( wo»t!d Have been impoffible. 
< ; THE PRESIDENT concurred in opinion. 

% * * • • t Judgtnent affirmed. 



CASES 

ARGUED 4ND DBT^MINEO 

IN THE 

. COURT of APPEALS 

IN 

THE SRRING TERM OF THE YEAR. 



OVERTON & Wife, adepiniftrator & admi* 
niftratrix of JOSIAH HUNLKY/ 
against 
pharles Hudfqn, ^xcc\i?o^ of Chriftop.ex' Hudfon, 

THIS wa* an aflion on the cafe, upon a general tndgbitatus 
*ffumf>Jit 7 for money had arid received by the teftktor of 
theappellee; to* the ufe of the appellant's inteifate. The gene-' 
jtal iflue was pleaded, and at jthe trial, ' the defendant' tendered 
i bill of exceptions which was fealed^ ftating,' that the plain- 
tiff* to maintain their a&ion, offered in evidence, a cepv of a 
judgment obtained by "the laid Jofiah Hunlty agalh^ Thomas 
JQAumford arid the execution iffued tnereon, with a return endorf- 
e8, figned by M. Roaeh^ D. S. €i that the fame was' fatisfied;" 
alfo a certificate* that the defendant's teftator had duly qualified 
^s flieriff, and that the faid Ad. Roach had alfo been admitted a$ 
u - " ' -'' ; . ft % 
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)ltt deputy, f hat the defendant merged to nonfiiit the plains 
tiff*, wnich the court refuted to dfre£t. That he then moved, that 
the judgment, execution and certificate above ftated, might not' 
ke permirted to go fn evidence to the iurv\ but in this alfo he 
was over-ruled. ^ Thejury found a veHic^ for the pl^intifls upon 
which judgment was accordingly rendered. This judgment 
j)e?ng afcerw^rds reverfed by the t)iftri<ft Court of FeU*Jbwg y 
a juperfedidi r was applied for, and a warded by one of the i judges 
of this court. ** '* ' • ' 

Wicrha&i for the plaintiff By the hill of exceptions it 
appears; that this a$ion Was brought to recover* money, levied 
under an execution, by Keacby the dtf uty Jheriff of Ch>iflopher 
't\udfon\ and the queftion ~\*\ if a general indebitatus afiumpfit 
Will in fuch a cafe lie againft'the high' Jheriff?. '" u 

It is clear, 'that *n action of debt might haye been fnpported, . 
dnd the general rule is, that wherever debt will lie, indebitatus, 
tffwntftt will, unleis a fpecialty he the ground of the a&ion. 
; * This is a fimple contract debt, though the proof of it depend- 
ed partly on a judgment. The cafe is not altered on account 
of the bond given by the fheriff for the due execution of his of- 
fice, for although an action of debt might have been brought 
upon that bond, yet, another a&ion will lie to recover themo- 
r e y levied under this execution, as for fo mtich received to the 
plaintiffs ufe. Neither is it important that the money was re* 
Ceived by tht deputy Jheriff, for in the ey? of the law, it was. 
Received by the 'high jixrjff 

Campbell for the defendant. If there be any authorities to 
frrove, that debt would lie againft the fheriff in a cafe of this 
fort, 1 (hould wifh them to be produced ; I know of none fuch. 

I admit, that great liberality is extended to the action on the) 
cafe for money had and received j but it is laid under certain re- 
ftraints even by the great patiron of this a&ion, fo as to prevent 4 
3 defendant from being furprifed at the trial, by the w?ifit of no- 
tice of the real nature ofthe demand. This can feldom happen 
where the defendant is charged with the conferences of his 
own a&s, for then, he is fuppofed to be conufant of all the cir- 
&im(rances attending; them, and he ought to be prepared to ex- 
plain and to juftify them. $ut it is other wife where tbecharge 
tefpefts the afts of a third perfon; for altho* as between him 
and the defendant, there may cxift a privity created by a legal 
fclion, yet the latter may be' as much a ftranger to the tranf- 
i<5tions of fuch third perfon, as if no fuch connection had fubfift- 
W| and the law will not permit a fi&ion to work an injure to 
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any perfon. The deputy i» liable in an aftion of this fort,' e»4 
ther in his individual* or in his official capacity* the high fheriifc 
is only anfwerable in the latter character, and ii> that chara&er, 
therefore he ought to have been fued. J 

Wickham* I adi^it that an officer is not chargeable, for a 
miifeafance in bimfelf, or in his deputy, in an action of debt 
or of aflurcjpfit. . Put this s&ibn is for a mufeafgnce in failing 
to pay a fum of money levied for the appellant's ufe. As to the 
inconvenience which it is ilippofed the defendant may be fub,- 
jedled to, from' a want of notice T>f the rpal ground of com- 
plaint, if it be an objection in this thi^ cafe, it is one which ap-- 
plies to this form of action in alrrpft : every other cafe. The 
court will not permit the defendant to be furprifed at the trial \ 
it is in their power to prevent it by fetting afide trje ver<Ji<%* 
JJut it does not appear in trjis ca/e, that the appellee was fur- 
prifed; on the contrary, it is clear that he lenew for 
what he was fued, becaufe it is ftated in the bill of exceptions* 
fhat he produced the flieriff's bond in evidence. The cafe ot 
M^fe* *nd Af Fajlan* % Bqn\ joqj wa.s muc^ ftrongfr than] 
this. / 

The deputy is in fa$ the fervant of the fheriff, and his re- 
ceipt is the receipt of the fheriff} every thing is done in the name 
of the latter. As well might a merchant oppofe an action of. 
this fort by faying, that the money was received pot by ha mi 
but by hisxlerk, Eyerjiftbe deputy be liable, it does not prove 
that the high fheriff is hot ; but I doubt if the a&ion would Y\$ f 
againft the depaty. The cafe of White and Jqhnfin (ante vol. 
1, p. 159) fe^ins to he a ftrong authority to prove that i&» 
would not. *; 

In the cafe of $^eah 1as Riches Hob. ZQfc, it was determin- 
ed, that debt would lie againit the fheriff for mbney levied h\? 
him under an execution, upon the ground of an implied contract^ 
sind this is the foundation of the aftion of indebitatus ajfumpfif. 
Jn the cafe of Gp$kram vs Welfa J'AW. 245, it is fold, that i^ r 
dfbitaius aflumpfn wUj li? againft the fherift' for money' levied 
upon a fieri facias, ' ~ 

It may occafion much fuyprife, that fo few cafes are to be fining 
Upon this fubjc£r$ but the practice in ^nglani is Jo order tb4 
fyertff to luring the money into court, and if he fail to do fo, 
an attachment ijjuv againft tym- ?*o * n tn * s cou Q t ryi lt IS mo $ 
iifual to proceed agairtft him i by mbtioft. 

Campbell. Although ftri£tly fpeaking, the fheriff is liable, 
for the ac^s of l*'s deputy, yet no anfwer is thereby furn # ifhe<\ 
""" ' " '" : •■■■-•'• ■' • " " '' ' : " * * V • 
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ib the oKjeftiori, that the declaration (hould be fo formed as to 
apprife him of the real ground of the a&ion. If debt had been 
brought, the whole fcafe mutt hare been ftated: if indebitatus 
ojjumpjit be preferred* the declaration ihcpild be fpecial. , • 

It will not be denied * but that a record (which the flier ifPs re* 
turn certaiflly is} is the fpurtdation of this.a&ion, and where 
this is the cafe, the record (hould be certainly, arid truly alledgi 
td y 1 £Jj>. £38. tc No fuch record" is a good' plea to an action 
of debt on a judgments So to debt for an efcape, lb. 2jo. 
Where money is levied.on zfi. fai but the writ is not returned* 
tildibet is a good plea $ other wife if it be returned^ U. But 
if the flieriffmay be fued in N th is form of a&ioo, he would there- 
by lofethe opportunity Of denying that there was any fuch rc4 
cord. 

WickhaM. Trefpafs i)i et drmis will lie againft the fheriffi 
for a tort committed by the deputy, and yet the declaration ftates 
it as the a£fcof,the fheriff. , The furprifeis, as great in that, a$ 
in this cafe, and yet no obje&iou to the aftion on that account 
was ever thought of; 

It is contended* that if indebitatus affkmpfit will lie, thedepla- 
ration ought to be fpecial j but no caie is cited in fupport of this 
do&rine. 

In 1 Bar. jib. 166, 4t is laid down, that if the fheriff levy 
ftioney ona^./tfi the plaintiff may have indebitatus affumpfit 
againft him* for money had and received. It is clear that the 
author does not mean z fpecial indebitatus offumpftt, or he would 
bave exprefled himfelf fo; for when this fort of action is fpokeri 
&f without any Salification, a general a&fon is always intend- 
ed. In an indebitatus affufhpfit for .work and labor, the kind of 
Work need not be mentioned Comb. 430. 

The cafe of Ackwottb vs Kemp* 1 Dsugl. 40 though not ex- 
i&ly in point* runs parrallel with t*his in principle. The prin- 
ciple I contend for is* that the fherifr is not onjy liable, for the 
$s of the deputy, but tfcat they are in the view of the law, tk* afi$ 
ytbejheriff. 80 too, in the cafe of Saunderfin vs Baker &c. 
J Wilt. 309, the deputy committed the trefpafs, and yet the ac- 
tion was againft the flieriff,* not for a tort done by the deputy 
kut by tbijhertfi himfelf. In the cafe of WoidgdU vs Knatcbbuil 
I Term. Rep. 148, the,a*SH6n was brought upon a penal ftatute 
pinft the fheriff, for taking higher fees than the law permit- 

d> the receipt was given by the deputy, and it was objeQed 

Kit the (heriff was not liable, though the deputy might be: 

k it was othcrwife determined^ and upon the principle that thef 
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act of tfas bailiff was the aft of the {herifT. In G>«//>. J8^» |oi 
it is laid down, th£t the deputy is unknown to the plaintirF, ana 
that thea&ion can duly be brought againft the principal. 

LtONa, J.~The «reat obj$&ioii isj that the action is found- 
ed on a record, which is not dated in the declaration ; can any 
cafe be produced where a judgment upon fush a declaration has 
been futtained? : , . / : , 

CAtoprfEtL. Wherever indebitatus affumpfitk brought, £ ven 
Upon a foreign judgmenr, the judgment i$ fct forth in the decla- 
ration. Crdwfordvt fPbittafi, Doug. 4, ». . „ 
" WifcKHAM. 1 contend that, a general indebitatus affumpfil 
k always in the fame form. The cafe cit&l by Mr. Campbell, 
B not of art a£tion foi* money had and received ; the judgment is 
no evtdertce of money received to the ufe of the plaintirK 

I admit that if a record be the ground of the action, it mu4 
be declared upon; but it Is otherwife if it be but ^inducement. 
In this cafe, the receipt of the riloney for mi the^j^ of the ac- 
tion, and that is .4 thing in pais. 

% Campbell If the caafe of the action grows out of a fecorJ, 
It mult be ftated ; if it be rieceflary to irat$ it v it cannot be ayoiit 
ed by changing the form of a&ion i Ejp* 238. Action of debt 
lies againft the fteriff, if he return that he has levied the money* 
for it is 'matter of record, r.aim* 14.8. If the money be JeVled 
upon a tf. fa. stnd the wtitbe returned* the (her iff cannttc plead 
nil debits for the return is ttoatter of record, an<i not of fa£K 1 
£tp. 270 j the return itfelf, h fufficierit to charge the fheriff, 
Without other evidence* Thefe cafes .{Hew, that the return, 
which is a matter of record^ forms the gijl of Uwaclioni and that 
the receipt is but inducement. 

Indebitatus affumpftt is not always geneialj the declaration noi 
drily does, but in many cafes ought to contain a fpecificatiori of 
the charge; . The cafe of Crafyfotd and pP'hiti&U prdve* this^ 
^i\d if it were neceflkry to be fpecial iri ah action founded on nfo~ 
reignjudgmertt, the argument is a/*rfwr/* in the cafe of a judg- 
taetat rendered in ouf.iwVn courts. 

W,ickham. The jjlaintiff rriight have recovered In this-aci 
tioh, merely upon proving the receipt of the money by virtue 
fcf the execution, though, the writ had not Been returned; and 
if fry it follows necelfarily that tfafc rscetpt .i£,trJe ground ot the 
adtion. 

/t he cafe from Efpiti. 27a only (hews; that if the plaintiff vA 
his declartionyi/x firth thi return of the execution* the {hcri/F is 
dropped to deny the rcceiptacknowledged on record j but it Joe j 
hot prove that die return mutt be fet forth: 1 
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t a^rbit that declarations of -indebitatus affumpfit generally* 
ke as Various in their &rtns as declarations indent* but it;de'~ 
bit at us dffttmpfiv for tneney had and ttcti'vtd, admits but of one 
form. I" he cate of G awford and Whhtail was not an iftdebitatui 
ajfuihpfit for money hr.d and received \ fuch an a&ion would hav* 
been improper^ as the judgment was not evidence of money re* 
ceived by the defendant* 

Roane, J. — The declaration in this acVionj cofct*lnihg 4 
general count for money had and received, feeras at firft view td 
be a novelty* when ufed in a cafe like the prefent* On an ex- 
amination and feafch into precedents^ none h*ve bc^n found, 
which can warrant fo general a declaration as this* in an action 
*gainft a ihsrifF for money levied by his deputy upon an execu* 
tion. 

There is no doubt* btit thit the receipt off tSd ctepiitjr is fu£ 
ficient to charge the fheriff, and that it is to.be eoniidered in 
law, as If the money had been actually received bjr the fheriff* 
but the queftion with me is* whether a gentrai taunt for money 
had and received is a proper form of afiion in which to try the 
point, or whether the declaration fhouid not hfcve fet out the' 
particular grounds of theaffurnpfit t Suchalperification would not 

f vary the action* ft would {till Remain an action of indebitatus njjumfr- 
Jk founded upon a general implied promife* though the paniculate 
grounds 4«|rhich fuch promise arofe* would be feft out, and a re* 

^ covery jflMpcafe might be pleadedin bar of An aftion of debt fat 
the feme <?$Re. Such afpecification, would not convert the action 
into an «f&nfipfit upon a fpeciai undertaking* Thus, in the cafe 
of Cmwf&rd and Whittall^ the a&ion was indebitatus effumpftt 
upon an implied promife, and yet a foreign judgment was fet out 
as the ground of the promife; many ifeitances fimilar to thla 
might be mentioned, if it were ncceflam The utmoft thai thfr 
b&oks fay upon this fabjeft is* that indebitatus effumffit will lie 
agamft a fheriff, for money levied on a^J./m 

Until Sfadt't cafe, a notion prevailed, that on * fimptecohtraft 
for a fum certain, an a&ion of aftumpftc would not lie, and the <L6-~ 
cifion in the above cafe, v^ots to a denial of that opinion j Imf 
this deeB not bind us to fcftain * general count (of money had arwt 
received, in a cafe like the prefent, of which 1 find* Ao precedent. 
Great encomiums have been paffed upon the ft&ion for mo* 
ney had and received, by able judges ; but! am fktisfced, that 
the generality of the count in that a&ton may often tendtofurv 
prite a defendant;! (halt therefore not incline to extend itybe* 
yond the limits within which it is now co»fin<Dd# 

- x it 
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-*. If the flierifr* in this cafe, bad; been ftied for the fame caufe iff 
^n a&iofi of debt, the-return- and proceedings muft have been 
tfet out: ■' if an a&ion had been brought upon his bond of officev 
th« particular charges jwoqld have been fpecified in the affign- 
-meut of breaches: i if a. motion. had been made againft him for 
the money, the notice muft have part icularized the charge. Why 
-then fealt we not reftrain the plaintirfLto a mode of declaring, 
•which- is always in his power, which is equally as favorable to 
-him, and' more ft* to the defendant than the prefent* and isan^ 
Jogousrfas it -refpefts notice of the ground of complaint) to the 
<above mentioned modes of proceeding? ■> . 

**> ffowever <?omjfant a. man .in \ his private cftara&er *ts> fup. 
pofed to be of his own tranfa&ions, and of thofe of his agentsy 
Ht appears tornte rfcafonablr, that ii' public officet fhoutd have. no- 
tice, when he is charged in his official chara&er, of the«a£ureof 
<that charge; 4 In. this country,, the deputy fheriffs are compe- 
tent tariioftof the tluti^tif the office, without the co-operation, 
sorfandion of their: principles ,- It is therefore highly rea&n- 
^ablg, -thatah&foenfffhoukftbe pnevioufly notified of- the -parti- 
cular ads of his* deputy, fot Which Jie is td be made refponfible. 
' Being of opinion, that this court has the power, (which ha* 
ijeen heretofore beneficially exercifed by courts of Jaw) to mould 
-and fitfliipwdedarations and pleadings, fo as te anfiwer more e£ 
-fechiaily the ends for which they were inventedyJflp there he- 
;in^no feries of dectfions (if a fingle one) . fuftaiallgf a< general 
cotrnt > in cafes like. the. prefent, I- mult .lay, that I thifckthisde- 
ligation infofficicnt^upon the evidence exhibited in the <aufe, 
terd appearing in therrecord ; that the judgment of the&iftrid 
%Courr, reverfihg;thatjoi.thei County. Couft on, account of the 
cgpnerality of the declaratfift*, ts.right, and as far as, it goes fhould 
she iffirrn^. , pmt anew.triail dught to haye been awarded, .-with 
liberty to the plaintiffio give fiich teftiraony as might «fcorre£- 
fyond wbhv~and fitppart the declaration. ,« The judgment of the 
•Diftrift Court ought therefore to*; be, rcverfed and rQrwide4, 
**rith;a dire^boa toiaward a new trial,, cwithiuch dire^ions as 
iabove^rncntretned,]and jiot to ajlow the evidence which was ex- 
.c^>tffdtq,fttofgAlbftW)tiry. , -».* • { -.S* y ;':..• / 1, ,'■ . < .* 
• f LtMiKd, JWTherfciSiSO ^>ubt r but \h*£**debitatw*£*mp-> 
Jjft;will lie againft khe high ^leriff iri-a,^afe liketi^e prefent, a^d 
-if the particular grounds of the! charge had, been ijpecifced'ip this 
♦declaration^ it? would. in /my: opUiibn!.b#vfc beta unotye&ioni- 

We. •i-?ni.^5 ,<...: . .;j:i„ .... .. ... .^ . !w A .- r 

M ^ The' 
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The a&ion on the cafe for money had and received is a bene- 
ficial remedy, and may be. tendered more fo b£ reftrainihg, i^ 
within proper limits, liut.it would jdefeat the great obje<& o^ 
* pleadings if we were to countenance this a&ioq in the latitude 
contended fox* .The cafe fhojjJd.be. truly and fairly dated, that; 
the defendant may not be furprifed at the trial, by* a -want of no-f 
ticeof'tte real 'caufe of a<$ion, and aHb, that he may be enabled 
to plead the judgment in that afikion, in bar of any other fuity 
which might be brought againft him for the fame caufe. . 

• The defendant is the executor of the (herifF, and is called 
upor^to^uifwer for thea&s.oftbe deputy ;_ how is Jt poffiblci 
that he could from this declaration acquire information refpe<ft* 
big ai tr-anfa&ion, to which we muft fuppofe him fa entirely a 
ftranger £ If the cafe na& been properly ftated, Jie might haye dev 
fended Jiimfelf by fhewing there was no fuch record* If th* 
iheriff be obliged to anfwer for the mifconduft of his deputy, h« 
ought to be enabled to recavenover againft the deputy, and to 
ihew uppn the rgc*rd, on what account thejuJgment againft hint 
had bc&n tendered ; this could not haye been done in the pre^ 
fens cafe, ... _ * f . iV 4 ,. ■ 

That indebitatus ajfwnpfit will lie againftithe flieriflF,c ftw mo- 
ney received by, his deputy upon an execution, t is no* denied^ 
but the declaration may properly. contain a fpteificaViorv of $hte 
charge, and in my opinion ought tp- 4 do fo. _The cafe of 
Woodford vs DescoByCra* Ja. 206, is not fo ftrpngas this, and 
yet judgment was reyerfed on account of the gfengrajky^of th» 
declaration. Upon tbejwhole^ I.conour with, the ji|9gef_ Who 
has preceded me, in the judgment .whjch this court ought) to 
redder. . : . •;.* 1 ,*: * ; ./, K r '. ■ s ;>■ ' ' '■ • *" : " - 

Lyons, - J*— That this is a beneficial :.a&io*: to. both parties^ 
feems to be agreed 4 by erexy one- It is al for agrice^,. that an ac* 
tion of indebitatus ajjumpfit will lie againft a fJieri0i. : tQ/ ( e£QYef 
money *ecei\fed. upon an execution bj his*deputy. But unlefs 
the form of the a&iomifl fuch a.ca/e be laid under certain re- 
ftridions, it would very illy merit the encomiums which have 
been pa/Ted upon it, 

The great obje& of pleading, is to apprize the contending par- 
ties of the real fubjefi of difpute; without it, they may be en- 
trapped at the trial, and real injuftice may be produced. 

I can find no precedent in England, or in this country, to 
warrant fo general a declaration as the prefent. It is true, that 
the reported cafes do not furnifh us with the forms of the plead- 
ings, but it is to be inferred from them, that the declarations 

in 



i by Googh 



)t* BPRIWG TERM 

in cafe* of this fort were fpecial. In die cafe of JVfrdfwivi 
Ptatotiy Crt* J a. ac6, it appears, that the pra&ire had been to 
(declare generally j but the court in iha; cafe corrected it, afligw-r 
ing as a rtafpn, jhat thft declaration did notjhew ibr what caute 
the s£ti<>;i grew due. 

Joeing UnfhackJed hy precedents, I confider the court as at 
perfect liberty to modify this ailion, ib as to promote the great, 
pbje«Sfc of pleading, f do not fay that the declaration {hould can* 
tain a fpecial ftate of the cafe $ hut the defendant (hould have 
been apprised that lie was fuod for mpney received in his tfficicd 
capacity. 

The following opinion was entered viz: u This court being 
& of Opinion) that in all a&jons againft {berifts for money had and 
** received by them, by virtue of their office, the nature of the 
" debt or demand {hould be fo far dated in the declaration, as to 
4< diftinguifl) then} from private debts and coiit rafts, in grder to 
H prevent furprife, by giving notice to the defendams of the 
41 caufes of action, that they may be ready to anfvver the fame, 
" and the plaintiffs not having ftated in the declaration filed 
u in this fuit, that tjae money had and received by the defen« 
t* dark's teftator was fo received by him by virtue of any execu- 
tion or of his office of fheriff ? there is errror in the judgment 
u of the County Court, in the court's allowing the copies of 
<* the records in the proceeding.* mentioned to go as evidence to 
f c the jury j and that there is no error in the judgment of the 
lt Diftrift Court revcrfing the judgment of the laid County 
** Court oa that account, but thai there is error in fhe judgment 
" of the (aid I}iftrift Court, in not fetting affde the vcrdicr. io 
* c the faid County Court, and awarding a new trial in the faid 
"caufe, with directions not to permit the copies aforefaid to go 
#£$ eyidence to the jury, therefore" &c. 

Both judgments reverfed $nd a now 
jr$ awarded t$c T 
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RUFFIN, 

again ft 

CALL: 

THIS was an a&ion of debt brought by the appellee, is fur. 
vivtng obliges of Alexander Morris arid others, late jut 
tires of the County Court of Print* Georgia for the benefit of 
bichoias Garrat and Sarah hi* wife, upon a guardian's bond. 
The defendant not appearing, an office judgment was entered 
againft him and the fberifF, and a writ of inquiry was executed 
aixd damages affined. The caufe came before this court by a writ 
©f fuperitdia* awarded upon the petition of the defendant Rnjfiiu 

RoANr, J.«~-In the argument of this caufe, many points 
were madt* at the bar* But it will be unneeeffary to decide any 
but this ; namely, whether the judgment was legally rendered 
againft the Jbei iff for fcis not taking appearaitce bail upon fer- 
v ice of the writ. 

As a preliminary to my opinion upon this point, f will give 
my prefent impreffions upon another, which is fomewhat 
connected with it, and which was alfo mentioned in the 
argument. 1c is, whether in a cafe like the prefent, of a 
.judgment by default for want 6f an appearance in an action 
of debt upon a bond with a col later ial condition, an enquiry of 
damages muft necefiarily take place? 

There is no doubt, but that the % i feci, of the a& " for limita- 
tions of actions; for pi eventing frivolous and vexatious iuiu; con- 
cerning Jeofails, and certain proceedings in civil cafes," 
Ch. 76, was mtant to extend an enquiry of damages to all 
cafes of interlocutory judgments, in a&ions of debt on fuch 
bonds. TheEnglifhftatuteof8 and 9 Will 3, C. 11, is fub- 
ftantially like our a<S, as to the prefent point; and it is laid 
down in the cafe of Goodwin vs OowU executor, Cowp. Rtp. 
359, that according to the true conduction of that ftatute, the 
penalty is not to be levied in any cafe whatever. 

But our aft, following that ft^tute too implicitly, has omitted 
to direct an enquiry of damages to be executed, in cafe of a judg- 
ment by default for want of an appearance j and it would be a 
JubjeS of much regret, if this inattention ihould defeat the de- 
sign of the legiflature, which was, that the penalty ihould not 
be levied for the firft breach, but fhoujd remain as z fecurity* 
yu$ it ljwuld be exhaufted. But fortunately for :he object of 
■'■ " *his 
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this beneficial law, the 42 feftion of the Diftrifl: Court law, 
which is in pari mattria withrther other, has cured the omiffion: 
it declares, " that all judgments by default for want of an ap- 
pearance, &c. obtained in the office, arid not fet afide on fome 
day of the next fucceeding Diftrict Court, fhall be final in acti- 
ons of debt founded on any fpeciahy, T>ill or note in writing, .f- 
certaining the demand, unlefs the plaintiff fhall choofe in any 
fuch cafe to have a writof enquiry of damages, and in aB other car 
fes, th* damages (hall be afc^rtained by a jury, to be empanelled & 
fwom to enquire thereof." -Now, if the words, tfcirtaing thide* 
mand, be not referred to the word jpeciaity y the judgment for the 
penalty of a bond with a collateral condition, would be final, 
and the intention of the above law would be fruftrated, , in cafe 
of a judgment by. default for want of aft appearance; whereas, 
by fuch a reference, the judgment is final onl y, when the fpecie 
alty is far payment of money or tobacco, -and hands with a col- 
lateral, condition, will fall under the latter defcrifttionof the 
claufeyr whereby the intention of the law will be anfwered, by 
awarding aiuenquiry of damages % , 

The above claufe in point of expreffion, feefns nearly anata 
£ous to tije 26th feci ion of the fame laws, which provides, 
5 C that in all adions of debt, founded on any writing obligatory, 
bill, or note in writing for the payment of money or tobacco &c, 
the iheriff (hall return on the w#t, the name of the bail hy him 
taken, and a copy of the bail bond," &c. -Ar?th^ ( words, fir 
payment of money or tobacco here, to be referred to the .words 
writing obligatory^ fo as to produce a conftru&ion which would 
Alfpcrtk with the return of a. bail bond in actions of debt on a 
writing obligatory with a collateral condition ? I have juft (hewn 
that analogous words in another clause muft be uno'erftood ac- 
cording to fuch reference; in both cafes, the grammatical con r 
ftruction of the fentence feem* to warrant itj aruixhe Sentence 
inquefiion may well beunderftood, as havingthefame meaning 
as if the wool or y had intervened, between the words obligation^ 
and bill. 4 , - 

. A? the true meaning of the 21 (I feSion of the acl firft men- 
tioned is, that the penalty fhould not be levied, hut ftould mere* 
Jy ftand as a Security for fuch damages as might be ^recovered, 
(which may often be very final 1 when the penalty is venv large) 
perhaps thelegiflature dianotaclunreafonably, in reftri£ting ap- 
pearance bail to cafe;S of bonds for payment of money or tobac* 
:co. Be this as it may, neither the word's, nor the juiLinterpre- 
,tatioo of this feclion feems to require appearapce bajl tp be "rcr , 
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turned, in a&ions of debt on bon^s with collateral conditions; 
and if ib 9 the judgment*in"the prefent*<cafe againft the fheriff is 
erroneous ; but as it has been decided in this court, and partly 
in the cafe of White and Jof>nfm> that a judgment againft a 
'defendant and Ae{ifh which as to- the latter is erroneous* muft 
be reverfed in toio> all the proceedings in this' cafe Tubfequent to 
the declaration, muft I thick be. fet' aujfe, .and the caufe re- 1 
manded. 

: * The opinion of THE COURT, . was as follows, -viz* 
*' The court is of opinion, that appearance bail is not required 
u by law, in aSiona of debt on bonds with collateral conditions* 
44 and not for the payment of tobacco or money only ; and the a£U- 
44 on in this caufe, being founded ©n a bond given by a guardian 
« to the juftices of the County Court of Prince-Giorgt^.v/'ith a 
" collateral condition as fet forth in the declaration, judgment 
" ought not to have been entered at the rule* in the clerk's o£- 
44 flee* againft $he ftieriff, for the ^non-appearance of the plaintiff 
" to the (aid fuit, and that the faid judgment hot having been 
u fet afide as to the, (aid fheriff before the writ of enquiry in the 
" proceedings mentioned was executed, and final judgment ren- 
" dered theteon againft the plaintiff, the judgment of the faid 
44 Di/trid Court is erroneous." 

. Judgment reverfed with cofts, the vexdiSt fet afide, and all 
*he proceedings fubfequent to the declaration,, and the caufe to 
be proceeded in anew on the fheriff's return on the writ, againft 
the plaintiff only. - 

.. i * ■ . RUFFIN, 
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NqJc. 'The reporter was hot in dourt this term/ when Vhe s opini- 

were delivered in VhtfWfeJ of Ruffin vt Call, IVinftorCs executor «w 

* m ~4edfifty* *i fierier' BurweM v* A*Jet$m> txriVWMe*, ms 
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fjtbm. was favored by Juiige Roane, with the note* of the opinions 
fivered by himfelf in thofe cafes. 
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R U F F t N, 

agttlnji 

PENDLETON & COURTNEY,, executors «f 
H A R W O O D, 

TJIIS tras an a&ion of debt brought by the appellant in the 
Diftriit Court of King and J^*#«> upon a judgment to* 
covered by motion againft the appellees, as executors of Willi* 
am Harwood. The- declaration ftates the judgment and award 
of execution thereupon, with the return, " that no effe&s of the 
teftator were to be found in the hands of the defendant." Tht 
declaration avers, u that after the rendition of the faid judgment, 
divers goods and chattels -which were of the faid teftator at the 
time of his death, of value fufficient to fatisfy the faid judgment, 
came to the hands of the defendants to be admimftered, which 
goods and chattels, the defendants wafted &c« by which anaflipri 
accrue'!" &c. 

Plea, * that the plaintiff hts a£tan aforcfaid ought not -to 
have or maintain againft the defendants, becaufc they fay^ that 
at the time the faid judgment given againft them by the (aid 
Diftrift Court, no goods and chattels which were of the laid 
teftator at the time of his death were in the hands of the defen- 
dants to be aJminiftered, nor have any goods or chattels of the 
faid teftator at any time afterwards come to their hands to be 
adtniniftered, except only goods and chattels to the value of 
£ and whish are not fuflicient to fatisfy the fewal 

judgments herein after mentioned, and which arelbound /and li* 
able to the execution of the faid judgment/* [here follows a fpe- 
cification of the judgments] " whish faid judgments are ftill irt 
full force, and in no manner reverfed <*r annulled } and the de- 
fendants farther fay, that they have not wafted, eloined* con-, 
verted or difpofed of any of the goods and chattels which were 
of the teftator at the time of his death to their own proper nfe^ 
in manner and form'* &c. To this plea th$ plaintiff replied ge« 
nerally and ifiue was joined. 

At the trial, the plaintiff objefted to the defendant's giving a- 
ny evideope to the jury in fupport of the ifiue joined,' tending to 
provd an»y part 6f the plea, which might have teen property 
pleaded to the exoneration of the defendants upon J$e original 

motion* 
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Iffotlon, whereon the judgment mcniioneJ in the declaration 
Was obtained, the pi ah uirF having given in evidence the judg- 
ment, execution and return thereon. But the court being cf 
opinion* that the forftier judgment obtained againft the deferf* 
dant$, not being according td the courfe of the common law, 
they had been thereby precluded from defending themfelVes, 2s 
other wife tfiey might have' done, over-ruled the motion, and 
permitted the defendants to give 4 evidence in fi«pport of every 
J>art of their plea; whereupon the plaintiff tendered a bill oi ex- 
ceptions which was lealed and made part of the record. 

Verdict and Judgment for the defendants* fiom frhich the 
plaintiff appealed to tbte cotfm 

MAksttALL for the appellant It is hioft cletfi 1 , that notfung 
tan be pleadei in bar of an z£tion of debt, or of a jtire fa^idl 
upon a judgment* which might have been pleaded to the origi- 
nal action; A full adminiftration, or fubfifting debts of fuperi^ 
6r dignity might have been properly ufed as a defence in the 6- 
riginai action, but were inadmiflibie in the pfefeht fiat.- Thfc 
judgment obtained Upton the motion^ amounted to a cdnfeffion 
of affets* and eftopped the defendant from aftefwatrd$ denying 
that he had a fufficiency to fatisfy this judgment; The reafoft 
affigned by the court for over-ruling the motion Was certainly 
hot a found one i for the appellee might have given evidence! 
to proi'e a deficiency of aifc:sj as well upon a motion, as in a 
regular common law aft ion. 

Campbell for the appellee^ The plea* 6f* " fully admini- 
ftered" does not go to bar the plaintiff's claim, but to proteel 
the executor * and therefore^ the rule mentioned by Mr. Mar*' 
Jbull does not apply* ButifJflioUld admit the plea to havfe 
been bad* ftill this will not Impeach the opinion of the court J 
for if the plaintiff, inftead of demurring, take iflue on the plea*, 
the defeftdant tfught hot to be prevented from proving the truth 
of it. 

Marsh* it. If the plea be inim^terial the court willaWard 
a repleader \ this is always done when the plea, if truet^ Criers 
no bar to the action ; and if 1 am right in this* the judgment 
muft be reverfedi We ate then brought back to the validity of 
the pica. If the appellee had fully adrftiniftered the affets, thd 
appellant could not have had a judgment, unlefs he were con- 
tented to take one when affets might corfte. But if a jud'gttferit 
be obtained agalnft the executor* ne can only defend himfeff a* 
gainft an aclion founded upon that judgment^ by fome matter 
ftfltrhr %, h tht judgmtni* 

Y CamMEU, 
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Campbell. The firft judgment does not burthen the ex- 
ecutor with the payment out of his own eftate, unlefs he put in 
a fal/eplea. Upon the pleas of payment > and fully adminiftered, 
the verdict may be againft the plaintiff upon the fecond, and in 
his favor upon the firft plea. 

This cafe is much ftronger for the executor, on account of 
the firft judgment having been rendered upon motion ; thefe 
fummary remedies are not to Be favored, becaufe they are con- 
trary to die courfe of the common law. The executor had a 
right to a trial By jury upon his plea of fully adminiftered, and 
though the exiftence of the debt might have been eftablifhed by the 
firft judgment, it was itill right, that this collateral queftion 
fhould hav^been decided by the jury. It is impoffible that any 
precedents ^ftiould be found to govern this cafe, and therefore the 
court will fo conftrue the law which fan&ions this fummary 
mode of proceeding, as to preferve the trial by jury where it is 
not exprefsly taken away. 

Marshall. The amount of Mr. Campbell's argument is, 
thac there is no difference between a general judgment againft 
the executor, and one which is to depend upon affets afterwards 
coming to his hands. But it is clear law, that in the former 
Cafe, the (heriff may return a devajfavtt if he pleafe, becaufe 
the executor is eftopped to deny affets; the fcire fieri inquiry is 
only for his fafety. It is certain, that judgment rendered upon 
confeffion, or by default, is an admiflion of affets; fo if it be 
rendered upon the plea of non eft faftum, or upon the plea of 
payment.* Salk. 310—1 Atk. 292. And there is no difference 
between thole cafes, and the prefent, for theeftoppel is produc- 
ed by the defendant's not pleading fully adminiftered to the firft 
a~Vnn. 

Campbell The cafe from Atk. is not fupported by the 
authorities which are there cited. RoL Ab. title executors is 
referred to in 2 Bac. 436, and the law there ftated is, that the 
executor is no farther cnargeable than as he has affets, unUfs 
ht make himfelf liable by a faffe plea, or by fuffering judgment 
tV* oafs againft him by default. If the not pleading fully admi- 
rr ! t «ed will fubjeft him to the payment of the debt out of his 
cwi eft.ite, why do the books all lay it down^ that he makes 
h> ^' H 'i\h ] (*byafoifeplra? Judgment by confeffion, or by 
f 1 r m 1 '^ (lated ro be an admimon of affets in I Efp. 295. — In 
Hob 178, it i^ la'd down, that 'a confeffion of judgment is not 
t , in .iioi» of affets, and yet there is no plea of fully adminif- 
twred in that cafe. But none of the cafes prove, that aflets are 

. confeffed* 
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confefled, by the failing to plead fully adminiflered. If the 
do&rine contended for by Mr. Marjhall be correcl:, what 
reafon can be afligned for ihe judgment i>eing entered dt bonis 
te/laWisf 

THE COUHT delivered the following opinion: <c That 
4< the appellant having in his declaration filed in this fuit, only 
" fuggefted a devaftavit of allots which accrued after the jvdg- 
%i merit obtained by him againft the appellees as executors of 
" William hatvuGod in the E>iftricT: Court of King and £*ueen y 
* k asftated in the (aid declaration, the appellees were not eftop- 
u ped from pleading a fpecial plene adminiftt avit in bar of the 
" appellant's action, nor precluded from proving the fame by 
." the evidence ftated in the record as offered by them on the 
if trial of the ifTue in fupport of their plea, and that there is no 
u error in the opinion of the piftritfc Court permitting that evi- 
P dence tp go to the jury.'* 

Judgment affirmed. 



! WINSTON'S Executor, 

against 
FRANCISCO, 

THIS was an a&ion on the cafe brought by the appellant in 
the County Court of Buckingham. The declaration' 
ftates, M that the defendant in the year 1783, was indebted to 

I the teftator of the plaintiff in the fum of £ 50, for a riding chair 
and clock, and being fo indebted, the defendant left in the hands 
of the teftator, a bond given by Abraham Sandefier to Richard 
fretwell for £ 50, and gave directions to the teftator to collect 
the money when it fhould become due on the faid bond, and 

, apply it to the payment of the faid debt due from the defendant, 
and if the money mentioned in the faid bond could not be col- 
lected, or the (ame prove bad, that he the defendant would 
make it good, or pay to the teftator the (aid fum of £ 50, 
whenever afterwards required," and avers, " that the faid bond 
was given for a gaming consideration, and that the obligor hath 
refufed to pay, of which defendant had notice, who notwith- 
ftanding promifing the faid money to the plaintiff to pay in right 
tf his teftator, when required, he hath not paid, though thereto 

oftentimes 
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nfientimr* required, to the damage of the plaintiff as executor 
aforefaid ^300. 

U >on thi pica of nan ajfumpfity the jury found a rerdi& for 
the appellant. 

A motion was nude in ^rreft of judgment for the. following 
£aufes. 

j. That there was no alignment of tha bgnd by Fretwetl to 
francifco, nor by Francijcp to the teftator. 

2. That it did not appear in evidence thatfuit had been ever 
hroughj on the bond, or at what time application for payment 
had been made. 

3. That the declaration j? uncertain, illegal and informal. 
The Court determined the errors to be fufficient, and arrtft- 

e.l the judgment, from wb*ch the plaintjff in the County Court 
appealed to the £)ifr.i ict Court of Prince Edward^ where the 
judgment was affirmed, " beraufe it appeared to the court, that 
there was no afliimpfit laid in the declaration." 

From this judgment Qf affirmance, 411 appeal was granted to 
this court. „ 

Roane, J. — AUrjo* ?n aflunipfit fs the very gift of this a&i- 
pn, yet I, would always incline to fuftain a declaration where 
one is laii, however irregular the eappreflions to that effect may 
be, efpecully after a veriiefc. But it muft be pofitively charg- 
ed, otherwife the declaration doejs not fe£ ouf a Efficient caufe 
of action, to entitle the plaintiff to recover. 

In this declaration it is no where averred, that the defendant 
promifed to pay the money, and in this refpeft, it is no way 
djllinguifliable from the cafe of Leevs Welch^ 2 Stra. 793. In 
that cafe, the declaration ran thus, i4 that the defendant being 
indebted to the plaintiff for goods fold $nd delivered, would vvell 
and truly content and pay" leaving out the words and in confe- 
deration thereof a fumed upon himfelf, and then and there promifed 
&c. After judgment by default, it w^s arretted, there being m 
prcmife aflualty laid. 

In the prefent cafe th^re js a verdict, and the queftion is, 
whether this will cure the defeft in the declaration? In the 
cafe of 4v,ery vs Hoole y Cowp. Rep. 825, it is faid, that altho' 
a verdict will cure ambiguity, it will not aid where the gift of 
tjie a&ion is not laid in the declaration. And the rule laid down 
fay the Engjifti judges, that a verdift willfupply whatever muft 
ffneeeffity have hem pretvedto the jury , is finpofed not to extend 
to cafes where the gift of the aftion is omitted. 
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So too, that claufe in our aft of Jeofails which declare?, 
* c that a vercift (hall cure the omiffion of the averment of any 
natter, without proving which, the jury ought not to have 
given fiich a verdj<St, ,# cannot he conttrued to cure the want of 
an averment of the caufi ofa£iign % for in fuch a cafe, 110 judg- 
ment can he given. 

Bur it was contended, that the following words ip the lattej 
part of the declaration, "who norwirhftanding promifing to 
pay faid nt)oii^y &c." amount to an averment of a promife; hut 
.the promife ought to be direcll) averel, and not by way of in- 
ference, I thinly the judgment ought to be affirmed. 

THE COURT affirmed the judgment 
ui theDitbia Courts 



DOWNMAN, 
againft 

v CHINN, Ex^utor of DOWNMAN. 

ON the 3.I of Oiiober 179?^ a writ offi.fa. was fued out 
by the defendant in error againft the plaintiff, upon a 
judgment of the Diftrift Court of 'Northumberland. 

The flieriffto<k a forthcoming bond payable to himftlf, with 
condition to deliver the property to the fheriff whin demanded\ 
but the amount of the execution was not recited. 

It appears from the record, that on the 4th of January 1793, 
£ fecond execution iffued upon the original judgment, by which 
part of the money was made, but this execution is not fpread 
upon the record by a bill of exceptions, nor does it appear to 
})3ve been noticed by the court. Upon the motion of the de- 
fendant in error, the forthcoming bond above ftated was quafhed^ 
as being informal. The order of the court was entered as follows 
viz: on the motion of John Chinn &c. executors of Rawltigb 
Do%vnman deceafed, againft Rawliigh Doivnman^ on a bond taken, 
on an execution fued out of this court by the faid executors, a- 
gainft the faid Rawleigh Downman^ it is ordered, that the bon4 
taken on an execution fued out of this court by the faid ex2cu r 
fors againft Rawliigh Downman to Richard Beaie {herifr of 
Richmond county for the forthcoming of property taken on the 
faid execution, be quafhed. it appearing to the court that the 
jame is inefficient.'? T° 
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To this order a fuperfedeas was awarded by one of the judg- 
es of this court. 

Campbell for the plaintiff in error, contended, that the 
court had no right to quafh a forthcoming bond, although it 
fhould be informally taken; that it was to have the force of 
a judgment, ,and was as completely out of the reach of the 
famt court to which it was returned, as the judgment of a pre- 
ceding term would have been. But that if the court might 
properly exercife this power, the fecond execution ought alfo 
to have been quafhed, fince it improvidently iflued upon the 0-7 
riginal judgment, after a forthcoming bond had been taken and 
returned; and to prove this he relied upon the cafe of Tayhr vs 
Dunditfs decided in this court, (fee ante vol. 1, p. 92.) 

Washington for the defendant, contended, that th$ 
fcond being clearly defective, could no otherwife be got rid of, 
fb as to authorife the plaintiff to proceed to obtain the effeft of 
his original judgment, than by a motion to quafh it : That in 
the cafe of Hendricks and Taylor vs Dundafs (ante p. 50) this 
court had affirmed the 'judgment of the county court, quafh- 
ing a forthcoming bond. 

As to the fecond execution, that was merely a minifterial aft, 
and could only have been quafhed by the court from whence it 
iflued, upon a motion regularly made for that purp©fe, and if 
upon that motion the court had given an erroneous opinion, it 
iiiisftt properly have been corre&ed upon an appeal to this court. 
.But upon this appeal, the court is confined to the judgment of 
the Di(tri6t Court upon the motion which was made, and cannot 
notice the fecond execution which is regularly no part of the re. 
cord. This point was fettled in the cafe Leftwich and Stoval 
{ante vol. I, p. 303 ) In the cafe of Taylor vs Dundafs^ a fecond 
execution iflued without a previous motion having been made 
to qualh the forthcoming bond, and the motion which produced 
the judgment in that caf *, was to quafh tht fecond execution, 

Roane, J. — There is no doubt, but that this bond is faulty 
in the following inftances at leaft, lit, that it is made payable^ 
not to the creditor, but to the fheriff. 2dly, the amount of the 
execution is not recited in if; and 3 f Uy, the condition is to de- 
liver the property, not at the time and place of fale, as it fhould 
have been, but when demanded. But it is obje&ed that the 
court had no power over the bond, ib as to quafh it, though c- 
ver fo faulty. The cafes which were cited by the counfel for 
the defendant in error, and another alfo decided in this court of 

fiubbard 
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Hubbard and Taylor, (ahu vol. 1, p. 259) furiiilh a compleat 
ani'wer to thfs\obje£T.ion. 

The order of the Diftrifl Court though right upon the maiii 
points, is rather too general, in not fpecifying the bond more 
particularly by its date,' amount &c. however, as it is fpreatf 
upon the record, we muft fuppofe,v that it was that bond to 
which the motion and order related^ 

As to the fecond execution, there is no doubt, but that the 
court ought to have quaflied it, if a motion for that purpofe 
had been made. But it does not appear that the court were in- 
formed of its exiftence, and therefore we cannot fay that they 
erred. 

Carrinct6n, J.— -Concurred in the fame opinion. 

Lyons, J. — It feems to have been admitted by the counfel 
for the plaintiff, that this bond was faulty, but the power of 
the court to quafli it is denied. It would certainly be highly 
inconvenient, if minifterial a£h, like the prefent were without 
the controul of that court to which the officer belongs, and if 
the only remedy for the party aggrieved by his miftakes, were 
an actron againft the officer. I hold the law to be otherwife, 
and that the court may properly correft the minifterial a£U of 
its own officers. 

The proceedings in this cafe have certainly been very irregu- 
lar ; the court ought to have quafhed the fecond execution, if 
an application for that purpofe had been made, becaufe the forth- 
coming bond whilft in force, was a fatisfa&ton of the firft 
judgment. The general courfe is to quafli the execution, as 
well as the bond; but as no motion for this purpofe was made, 
we cannot condemn the order which was made. 

Order affirmed. 
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. againft 
PRICE. 

THE appellant, againft whom a decree had been entered in 
the High Court of Chancery, filed a bill of review Gat- 
ing new matter. The appellee anfwered, and a general repli- 
cation* 
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cation was entered and commifBons awarded; in Iefs ihstri £ 
month after thefe proceedings, the caufe was fet down, hearJj 
and a decree entered, from which Dalby .appealed. 

The following, was the opinion and decree of this COURT, 
44 Whenever a general comoiiffion iffues for taking dejjofiMons, 
44 upon an anfwef and replication filed in any fuit depending in 
44 the High Court of Chancery," fix months from the time of* 
44 the replication fhould be allowed the parties for taking their 
44 depofitions, and that fuch caufe ought not to be fet for hoar- 
44 ing, nor heard and finally determined, without the cji> 
44 fent of the parties entered on record, before the expl- 
oration of the faid fix months, according to the direction of 
44 the aft of Affembly concerning the High Court of Chancery* 
4t and it appearing by the record, that the replication in. this 
" fuit was filed in the month of May 1795, 2nd that 
4C the caufe, was without the confent of the parties (j 
44 entered on record, heard and finally determined on the 
4C id of June following, the faid decree is erroneous." There- 
4< fore it is decreed and ordered, that ths fame be reverted and 
4C annulled, and that the appellee pay to the appellant his cofts 
",by him expended, in the profecution of his appeal aforefaid 
44 here. And it is ordered, that the caufe be remanded to the 
u faid High Court of Chancery tgbe put on the rule docket and 
44 proceeded in according to the foregoing opinion of this court, 
44 allowing the parties fix months including the time the caufe 
4C had remained at the rules after the replication, and before the? 
4C date of the decree aforefaid for taking their depofnions, before 
41 the farns bs again fet for hearing." 



PEARPOINT, 



• agairtji 
HENRY. 

THIS was an aflion of trover ancf conversion brought in 
the DiilriA Court of Monongalia + fey the appellee, for 
a negro woman* Upon the plea of not guilty, the jufy found 
& verdict for the appellee. The appellant moved i a arreft of 
judgment, and amongft other errors afligned the following viz. 
" that the price- or value of the negro isrroi fet forth m the decla* 
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judgment for the appellee, from which an appeal was granted 
to this court. 

WiLLf am 5 for the appellant* It is effential in an a&ion of 
Vover and converfion, that the priceJhould be ftated in the de- 
claration, 5 Bac. 275. If fo, it is not cured by the a& of Jet- 
fails. It is true, that a miftake in fetting forth a fum of money, 
quantity of merchandize* &c. is cured, if the fame be rightly 
ftated in any part of the record ; but this claufe in the a& of 
Jt*faih % will not aid the total omifftw of price* 

Marshall for the appellee. It is laid down m the cafe of 
Wood vs Smith, Crotja* 129, by three judges againft, two, 
that at common law, it was not neceflary to (rate the price in 
an action of trover and converfion, and the reafon given feems 
to be a found one* viz: that damages are demanded, and not thg\ 
thing it/elf But if this were BOtfo, it is certainly mere matte** 
of form, and therefore cured by the aft of Jtofai $. It dees 
not appear that the cafe cited from 5 Bac 4b. 275* was after. 
verdi<9L 

Williams in reply. Another reafon why the value fhould 
be ftated in this* country is, that the court may fee whether they 
can properly try the fuit in that particular form of action, foV 
if the value were below £6, the fuit by the law of this ftate 
fhould bitby*p4tition* 

RojtttE, J.— It feem* to be the better opinion, that a decla* 
ration in this action need not ftate the price of the thing convert* 
ed, tho'this is neceflary in the action of detinue, "where the thng 
itfelf, or the value is to be recovered. In the former cafe, it ij 
not' the price, which the plaintiff goes for, bujt damage^ for the 
converfion : and even where the price is laid, he may recover : 
more or leTs, provided the damages do not exceed thofe laid in 
the declaration. 

; ; x j TH£ COURT affirmed the judgment* 






BURWELl, 
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* 
BURW.ELL, 
againfl 
ANDERSON, & Co. 

THE appellant obtained a fuperfedeas, to remove therecord 
of the proceedings of the County Court of Gkucefier^ be- 
fore the Diftri<St Court of IVWiamfburg. The record contains 
a twelve months replevy bond, given by Bunuell to Jnderfsn-, 
an affidavit of Matthew Anderjen^ agent for Matthew Andtrjm 
&f Co. that fhe whole amount of the replevy bond was then due-. 
It is then ftated, " that *fi*fa. iflued on the above boad, on the 
12th pf O&ober 1793" 

■ The errors ftateu in the petition for the fuperfedeas were, 
*ft, Thar it doth not appear in the bond, for what property of: 
the faid Bur well the fame was entered into, as the law iniended 
if mould." •' ■ .. .. ; : ' 

"2d, That the -affidavit on which the execution iflwed upon 
the faid replevy bond, was not made by the creditor^ or. by his 
affignee. ,! ' : ^ . \ . , . 

The Diftrift Court quafhed the writ of fuperfedcas^ith coftv 
as having imprdvidently iflued, from which judgment *Bmrwell 
appealed. * l >* i 

. Roane, J.-^Itisunneceffary to Ccinfrder the errors ftated in 
tRe petition foTr^Herfliperfedeas, thoogh at prefent, I do nqb t^ink 
there -is : any weigh* in them. The only queftion is> whether 
tfie \vrit of fhperTedeas improvidently iffued or noti 

' A A*p3dedea«v ifrenemode poiwaeS one by our law*', by whteh 
the record of an Inferior Court, may be removed ifttO:a.Stfp$£io,r 
Court, and the propriety of the judgment there examined. 
But, there m>f<l bp :jl judgment ofthe Infer, m Court; this is ap- 
parent from a view of all the laws upon that fubjecSr, and parti- 
cularly from that, which directs the Superior Court upon a rc- 
verfal, to give fuch judgment as the Inferior Court ought to 
have given. 

This cafe, was aflimilated by the counfel for the appellant, to 
an award of execution upon a forthcoming bond, in which cafe, 
a fuperfedeas might properly iffue. But in that cafe, there is 
a judgment of the cowt y or an award of execution in nature tf 
c judgment. If the bond in queftion be faulty, the party might 
have moved the County Court to quafli it, as wdl as the exe- 
«... J.J 77£UU ' *:; cuttafc 
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cution iflued upon it, and the opinion of the court upon fuch 
motion might, if erroneous, have been corre&ed by a Superior 
Court upon a fupcrfedeas ^ but in this cafe f there was no judg- 
ment $0 fuperfede, 

THE COURT affirmed the judgment 
of the Diitri£t Court. 



$ARAH WALKER & THOMAS WALt 
JCER, executrix & executor of TfJOMAS R, 
WALJCER, deceafed, 

qgainjl 

THO MAS W ALKE, 

THE appellee filed his bill in the County Court of Princefi 
Anne, ftating, th^t the faid Thomas R. Walker, was ap- 
pointed his guardian, and in the year 1776 was indebted to the 
plaintiff, £i$\1\ 12: p:i-y as appeared by his guardianship ac- 
counts, fettled and filed in the County pourt. That in the year 
the faid Thomas R. Walker^ paid to John Thoroughgaod y 
the fubfequent guardian of the plaintiff, £ 854: 3: 3 w* bonds ? 
leaving a balance of £ 468: 8: 8 ~ ftill due. The prayer of -the 
bill is for payment of this balance with intereft. 

The anfwer ftates, that after the. appointment of Thorough- 
good as guardian to the plaintiff, he and the teftator, Thomas R f 
Walker , fettled the accounts of the latter, and ftated a balance 
then due to the plaintiff, of £ 744: 12: 2. That they have 
understood, that in the year 1787, after the plaintiff came of 
age, he accepted a bond frpm the faio 1 teftator for the above ba- 
lance. They ftate a fmail paynient fince, and are ready to diA 
charge the balance ftill due. 

Amongfl: the exhibits filed in this caufe, is a letter frorn Tho- 
nughgood, to the teftator, Thomas R. Walker, dated in June 1786, 
encloiing a blank bond, with a requeft, that the teftator would 
fettle the balance due to the ward, (the prefent plaintiff,) fill up 
the bond with th^ fum due, and return it executed. The wri- 
ter alfo acknowledges in this letter, the receipt of £ 300, in 
January 1780, f c whicj*" ho fays " will, according to the fcale 
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of depreciation amount to yf 7: 10 fpecie, and being dedu&ed 
from the balance now on the books of the faid teftator, will be 
tVr amount in which he is indebted." Healfo adds, " that the 
teftator fliould not complain of hardfhip in the fettlement, as % 
great part of the money paid by the teftator, wag received by 
him in paper money according to vs nominal amount/* }a 
an fwer to this letter, (alio daied in June 1786,) the teftator 
promifes to prepare for the iettlement, and adds, *' that he 
fhall fay no more about hardfbips, being fully fatisfied that all 
idebrs mould be fettled." * 

The bond was accordingly filled up with the fum of £244, 
and returned; it was afterwards accepted by the plaintiff with- 
out objection, except, that by letter, he required a bond from the 
teftator for the amount of the inter eft on the £244, from a date 
anterior to the principal bond j this bond for intereft was not 
given. 

The.cau.fi coaving on to be heard, on the bill, anfwer, repli- 
cation and exhibits, an account was directed. The commiflion- 
ers report a balance of £ 784: 4 due the plaintiff, with intereft. 
In this account they reduce the £ 30c by the fcale of January 
1780; they alfo make a fpecial report, ftating the bond above 
mentioned, amongft other exhibits, but give it as their opinion, 
that the plaintiff was not bound by the fettlement, nor by his 
letter to the teftator, fince the terms of it were not accepted. 
The repert not being excepted to, a decree was made con- 
firming it, from which the defendants appealed. 

The High Court of Chancery directed an account to be fetr 
tied, before one of the matters of that court. 
' To the report made by the mafter, exceptions were filed, 
$md amongft others, the following ; viz; that the fet- 
tlement with Thoroughgnd ought to be eftablifhed; and if not, 
the payments in paper money ought to be credited at their no- 
minal amount, and npt according to the fcaie. 

The exceptions being over- ruled, the decree of the County 
Court was affirmed^ and an appeal was prayed to this 
court. 

MaRS^axx for the appellant. The fettlement between the 
firft and fecond guardian jvas binding upon the ward, unlefs un- 
fair nefs or collu fion between them in making it, had been 
charged, and proved. But if I am incorrect in this, I contend, 
that the payments made to the fecond guardian in paper money ? 
ought not to have been fcaled. Thea<9: of 178 1, Ch. 22, is too 
clear upog this fubjeft to be mifwiderftood j it declares, that all 

payments, 
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pay«ierats, either to the full amount, or in part difcharge of any 
debt, are to be credited at their nominal amount. Nothing 1 
conceive, but the agreement of parties could vary this rule. 

It is true, that in this cafe, the payments were fcaled by the 
/ettlernent, but this was part of the fettlement, and if the fee- 
dement be annulled, the agreement to fcale has equally loft its 
obligation upon the parties; lor furely, the court will not fee 
aft/ie the former, and bind the parties by the latter, when both 
corftitute one entire aft. 

Campbell for the appellee,. This is the common cafe of a 
ward calling upon his guard ; an for an account. The guardian 
attempts to avoid it, by infilling upon a fettlement made with 
the former guardian; a fact not refponfive to the bill, and there- 
fore not to be noticed, further, than as he could prove it to be 
correct and fair. That it was either, in this cafe, cannot be 
contended. 

As to the payments made.by the guardian, thev ought to be 
fcaled. That claufe of the aft of 1781 Ch. 22, which declares, 
that payments made of any fum, either to the full amount, or in 
part payment of any debr, mould be credited at the nominal a- 
niount, was never confide red as being applicable to cafes of run- 
ning accounts. 

Wickham on the iame fide. I confider it as an important 
queftion, whether the exception to the matter's report, can a- 
vail the appellant, as it was noji originally taken to the report 
made in the County Court. 

I doubt v^ry much the power of the High Court of Chance- 
ry, afting as an appellate courts to direft an account. The de- 
cree fuch as it appeared upon the record, fhould have been af- 
firmed, or reverled and remanded; and if fo, the former mu(r 
have taken place, fmcc the report on which the decree fought 
to be reverfed, was founded, was not excepted to. As well 
^'ght this court direft an account, and upon the report, make 
a decree corresponding with it, but this was never yet attempt- 
ed. The reference in this cafe was only for the purpofe of 
calculation, and was not intended to open the decree. 

As to the merits, I lay it down, that nothing can difcharge 
the guardian from accounting, but a fettlement with the weirdy af- 
ter his attaining full age. Payments to the fecond guardian, would I 
fldmit, be valid, but a JettUment would not. Great inconvenience 
/night refult from a contrary doftrine; the fecond guardian 
flight with the beft intentions be impofed upon ; and yet he mig) t 
ffypl the claim of the ward, by faying ; he was a truftee, and aft- 

ed 
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$d with good faith, and therefore fhotild not be charged; and 
the firfl: guardian wouU defend himf;lf by the fettlement. 

But in this cafe, no fcrtlement appears. One guardian de- 
mands it of the other, and calls for a bond for the balance: a, 
bond is given, but no fe demerit is ma'e. 

The confent of the appellant to be accountable by the fcale, 
forms no part of the fettlement, but is antecedent to it. 

The ac\ of 781 wi ill refpeft to partial payments, is never 
applied to items in unliquidated, running accounts, and fo it 
has been often fettled in this court. But certainly it can never 
apply in the cafe of a truftee. 

Marshall in reply. There is no doubt, but that the Chan T 
cellor may, upon an appeal, open the decree, and if neceflXry, 
direcl a new fettlement of the accounts; he is in the conftant 
practice of doing fo, and I have never before known it quef- 
jioned. 

In Humphrey and Smithy this court reverfed the Chancellor's 
(decree, becaufe a calculation had not been made by the mat 
ter, which any perfon might have made in one minute. 

But be thi* as it may ; if the error appear in the decree of 
the County Court, or is apparent upon the face of the account, it 
will be fuffi'.ient to reverfe true decree of the High Court of Chan* 
eery, although no exception was fpecially taken; for an exception 
js iv X nceefiarv, where the error appears, either upon the face of 
the account, or in a fpecial report. The ufa of an exception is, 
to bring into view fuch objections to the report, as do not ap- 
pear upon the face of it. 

In this cafe, fhe commiflioners have (rated fpecially, the 

fjround upon tvhich the account is fettled, and the court are a$ 
iberty to fay ? if they decided right or not. 

But 'n is contended, that nofettlement was made; we fee a 
letter refp dting a fettlement, with an admifHon of the fum then 
6ue^ an account, and a bond for the balance, in the pofleflion, 
firftof the guardian, and then of fhe ward. Suppqfe that the 
ward was not originally bound by the fettlement; he is c«rtainr 
\y concluded by his fubfequent confent to, and ratification of it. 
This confent i> proved by his having pcfleflion of the bond 
after his arrival at age, and his letter to thetettator, demand* 
ing a bond for theintereft due on the / 244. 

It is then f*td, that in cafes of this (ort, we are not entitled to 
acredit for payments at their nominal amount, and that the 
point has been fo decided in this court. If fuch have been th$ 
decifions, I am a ftranger to them. . 

Tte 
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. The teftator ceafed to be guardian before depreciation began j 
t horoughgood fucceeded him in that office, which completely 
clofed the accounts of the former \ the balance then due, whe- 
ther liquidated or not, was a debt to be paid ; no further items 
could be introduced into it but- payments, and thefe, when 
made, were Jttce all other payments. 

It is objected, that Walker was a truftee; fo he was until he 
ceafed to be a guardian ; but whether he was or was not, it has 
b«en determined in this court, in the cafe of Sallee and Tftes^ 
and Granberry and Granberry % that payments made by an exe- k 
ciitor to the eftate he represented, and entered on his books, 
fliculd be credited at their nominal amount. 

We arc then brought toconfuier, whether this right to a ere-. 
<lit at the nominal amount has beer* abandoned. It is hot true 
as was conterided, that the confent of the teftator to fcale v 
preceded^ the iittler^ent; but if it were, the principle of the fet-, 
tlement is thereby eftabliir.ed, a.d if the Settlement befet afide, 
it would-be monftrous to bind the 'teftator, by his conceflions in, 
that .letter,, which were made in prdei to produce the fettfe- . 
merit.. r / • 

•Roane, J. — Upon the appointment of Tborovghgwd^ in 17 j6, 
as guardjan of t^e, 'appellee, the character of the appelkntV tes- 
tator 2$, guardian ceafed, and with f it, Jus liability to pay and, 
receive monies generally, on account, o"f bis ward. Consequent- > 
ly, any c payment by him thereafter, to the fcccceding, 
guardian, fbould be con fide red as a payment on account ^of a 
debt admitted to be due. , ^iid. the receipt for £ 300, given by 
^horoughgood % in January 1780, whicfi ufcsTthe terms " £300 
in part of your account with T. Walke" ttrongly imports, that 
that money was received in part of a debt y due tiaom the teftator 
to the appellee as his former guardian ; of courfe, that payment, 
muft, according to the feSand. feftion of the aft of Aflem- 
bly, directing the mode of adjufting and fettling certain debts 
and contracts, and agreeably Jo prior, dfccifions by this court, 
be credited at its nominal amount. 

If. tbe letter -of the appellant's teftator of June. 1786, . cajjjbe^ 
cbnJh*uedinto an admiffion, that the payment of the ,£300 fhoujkl 
befiibje&edto the fcaleof depreciation, it was made in conietjuence 
of an offer 6{*Tbor6ugbgood> in his letter of the fame datei tc^c- 
cept a fettlerpent made by tbe /aid teftator from his books, accord- 
ing to the tenpf of that letter 5 and the appellee, by bringing 
this fuit,' having departed from the fettlement fo made, ©r>*- 
% * : : " * - ' ' ' pthd : * 
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pefted to be made by the UflaUr, the adrniffion, if it can be con- 
iidered in that light, (for the expreffions are extremely vague 
and indefinite as to that,) is no longer binding upon the represen- 
tatives of the teftator. 

I am therefore of opinion, that the decree is erroneous in not 
allowing the credit for the £300, at its nominal arpqunt. 

THE COURT gave the following opinion an3 decree viz: 

u By the appointment of J6hn Tboroughgoodto the guardianfhip 

" of the appellee, the guardianfhip of the appellants teftator, as 

" alfo his habit of receiving and difburfing monies generally, 

" oh account of the appellee, having ceafed, the receipt thercaf- 

faid JohhThorGugbgood) from thefaid 

uld be confidered as a payment on ac- 

ed\o be due from him as guardian a- 

ty Of the acl of the General Affembly 

" an act directing the, mode of adjuft- 

nent of certain debts and contracts^ 

and in conformity to former decifions 

nt of £300, made the 3d of January 

teftator to the fubfequent guardian, 

peration of the frale of depreciation : 

fe decree of the High Courrof Ghan- 

lyment to ftand reduced, anch that 

refidue of the faid decree, : there- 



daven port, 

against 
MASON. 



r^'i HHE appellee, obtained an injun&ion in the County Court, 
JL tor, a judgment rendered againfir him in the fame court. 
After dnfwer put in, a motion was made to ditfblve, and on a 
hearing the court over-ruled the motion, but continued thecaufe 
and awarded cornrniffions to take depoiitions. At a fubfemient 
court, on heaHng the bill, ahfwer, depofitiohs and' exhibits, 
the court diflblved the injunction, and decreed the piatntiffia 
that court to pay cofts. 

Fron* 
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From this decree the defendant appealed. The High Court of 
Chancery directed iffiies between the parties, which were accor- 
dingly tried and a verdict certified thereon. The Chancellor 
reveHed the decree of the County Court, and decreed a pcrpe* 
tual injunction, from which Davenport appealed, 

Mr. Campbell for the appellant contended, that the decree 
of the County Court was interlocutory, fmce it only diflblved the 
injunction. That no appeal could have been takeu until the de- 
cree was made final by a dtfmifiion of the bill; until this was 
done, the caufe was ftill depending. 

Mr. Marshall for -the appellee infifted, that this is a 
decree for ccjls and, as tfothat, is final. But if not final, then 
the County Court erred in decreeing cofts, and therefore the 
reverfing decree is right either way. 

The court affirmed the decree of the 

High Court of Chancery, 



RAGSDALE Executor of RAGSDALE, 

against 

BALTE Executor of BALTE. 

rriHIS was an action of debt inftituted in the Diftrict Court 
J^ of Brunfwick by the defendant in error again ft the plain- 
tiff for £ 32: 4: 2 with intereft thereon from the 16th of June 
1770, alio one penny, and 46olbs, of grofs tobacco. The ac- 
tion was founded upon a judgment of the General Court ren- 
dered in the year 1784, in favor of the teftator of the defendant 
againft the plaintiff* for £ 64: 8; 4, for debt, alfo one penny for 
damages, and 46olbs. of grofs tobacco for his cofts, but to be 
discharged by the payment of the above mentioned fum of 
£ 32: 4: 2, with intereft thereon from the 16th of June 1770, 
together with the damages and cofts above mentioned. Upon 
the plea of payment, a verdict was found for the defendant in 
error, in the year 1 794; whereupon judgment was entered^ 
" that he recover the (aid fum of £ 32: 4: 2, with intereft from 
the 16th of June 1770," as alfo the damages and cofts afore* 
faid. 

A % The 
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The ptarmiff applied for, and obtained a fuperfedcas to th$ 
above }udgment 9 from one of the judges of ibis court, aflxgning 
as error therein, " that by the defendant's own fhewing in his 
declaration it is manifeft that h« ought to have brought his (bit 
for £ 64: 8: 4, inftead of £ 32: 4: 2, with intereft from 1770, 
whereby the intereft recovered exceeded the fum for which the. 
judgment, oa which this iuit was inftifutcd,- had been ren* 
icredJ' 

Judgment Reverfedv 
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££WIS STEPHENS/ 

again ft 

ALEXANDER WHITE, 

THIS was an action on the cafe brought by the appellant 
againft the appellee in the Diftrift Court of Wmthejltr. 
i ne declaration ttates, that the plaintiff by the advice of the 
defendant, who was an attorney authorised to pra<$ice law, 
commenced in November 1779, in the County Court of Frtdf- 
ritf y *zr\ a&ion of debt for ^6^ againft B f Chambers executor 
of William ff^i/liams y and then and there employed the defen* 
dant to profecute the faid fii.it to judgment, who in confideratw 
on thereof undertook to condu<Sfc the fame to the ^eft of his fkill 
an<J judgment; yet the defendant had neglected to do his duty 
as an attorney, by failing to file a declaration, whereby tfop 
fudgment obtained in the faid fuit was reverfed, and jbejplain- 
tiff hacl loft his faid debts of £ 62 and cofts, and had fuftaine4 
injury to £ , Plea not guilty. 

At the trial, the defendant filed a demurrer to -the evidence, 
fiating, that the plaintiff had proved by one witnefs, that after 
fhe judgrnent againft Cbamkirs had been obtained, the defea- 
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dajit requeftcd the witr.eO to inform the plaintiff, u thathch»J 
recovered a juigrent a^ainft Chambers, in the fu't in which He 
the defendant had been emplcved by the plaintiff." That it al- 
io appeared from the docket of the court in which the judgment 
wa$-obuitfe{J, that in July 1784, the letter IV, was placed op- 
pofke tot^e^ii fuit, and the clerk of that coiir: proved, 'thiit 
that it was ^uftomary to write the initial letter of the attorney's 
name oppofite to the fult in which he was concerned ; that the 
letter W y oji that docket, was intended to denote, that the de- 
fendant appeared as attorney at that court fot the plaintiff. The 
fame witnefs declared, that he believed Ptter Hogg^ then a 
pra^ifmg attorney, ordered the faid fuit for the plaintiff, btrtof 
this he was not certain. That from the fame docket it appear- 
ed the fuit was inftituted in November 1779, and.tkat.in 
March 1780, no attorney appeared of record for the plaintiff; 
that the fuit was put to iilTie m March 1783, and it did not ap- 
pear from any evidence that the defendant appeared as attorney 
in that fuit before July' 1784. "That tbtr-rerJic*r. was given in 
Oitober 1784, in favor of the plaintiff for £61: 19: 3 debt, 
and £ 49: 11:4 damage^ £fld that the farm?, jva* written on 
the back of an award, which was the only paper except the 
writ now filed in that caufe. That the judgment was rev^rfed 
with cofts for the want of a declaration. That it did not ap- 
pear that P. Mggg w marked as an attorney upon that docket 
after the year 1 778. That Chambers always had been, and yet 
is, a refidentia the ftate of Pemjylvania. - , , 

. The demurrer being joined,' the jury found a verdi£l, for the 
plaintiif, and afllfled his damages at £ 146: 18: 7, fubje^t to 
{he. opinion .of the court upon the demurrer to evidence. 

The defendant, then moved in arreft of judgment, ift, becaufe 
there is no confi4eration ftated in the declaration, andadly* be- 
caufe no damages are laid. 

Judgment for the defendant from which the plaintiff appeal* 
. ed. 

Lee for the appellant. It is a general and well eftablifhed 
principle of law, that if a man undertake to perform a profefii- 
oual a&, he is chargeable for neglect to the perfon who employ- 
ed him, although he has received no reward* 

As to the want of damages in the declaration, this, if error 
independent of the act: of Jeofails, is clearly cured by that; act. 

The judgment of the Dittricft Court having been given upon 
one or both of thefe points, I have thought proper to notice 
th^m firft; but if there be any difficulty in the caufe, I think it 
? arifes out of the demurrer to evidence. * The 
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The jury being the only proper judges of the weigjhtf df evi- 
dence, if either party fLall chute, by a demurrer to evidence, 
to withdraw the decifion of the caufe from that body, the court 
will make fuch conclufions from the fads ftated, as the jury 
might have done, if they had decided upon them. The ruie 
therefore is laid down in the cafe of Cock/edge vs Fanjhaw y 
Dougl. 124, tlrat a demurrer to evidence admits the truth of all 
fae>s which the jury might have inferred from the evidence. 

flow the only queftion in this caufe is, whether Whit* 
was employed as the attorney in the caufe? The meflage 
tent to Stephens, and the marks on the docket prove this fatt- 
If it were neceflary to eftab-iih the fa6t, that he was originally 
employed to commeuce thc'fuit, or that he' was employed at fo 
early a perfodas to be chargeable with- the negleft imputed to 
him of not filing a declaration, the jury had fufficienr evidence 
laid before them to authorite a conclufion that the fact was fo. : . 

But it was not neceffary to prove an original engagement in 
the fuit; for although the appellee had been employed after the 
iflue was made up,* it was his duty to hav'e moved the court for 
leave to file a declaration, and if he had failed in this attempt, 
he might have urged : that fc£t in order to repel the charge of 
neglect. As things arc, the debt is loft, not only by length of 
time, but by the non-refidence of Chambers^ and to the conduit 
of the attorney alone can it be attributed* 

Ronold for the appellee. The firft point which I fhall con- 
tend for is, that the Diftridr Court had not jurifdi&ion of this 
Caufe, becauie it can only hold plea of fuits where the debt or 
damages amount to £ 30. In this cafe, there are no damages 
laid in the declaration; and it is in this point of view that I con- 
fidcr the omiffion to be clearly fetal. It is true that no plea 
was filed to the jurifdiction, nor was it neceflary, finee the 
court being confined to a particular Aim* it ought to appear cer- 
tainly upon the record, that the court has jurifdi&ion of the 
cafe. 

Another ground upon which the judgment of the Diftrid 
Court may be fuftained is, that the appellant gave in evidence 
a different judgment from that ftated in the declaration. The 
breach laid is, that the judgment was reverted, whereby the 
plaintiff loft her faid debt of £ 62, and cofts. By the demur- 
rer, it appears that the judgment given in evidence was for 
£bi: 19: 3, f and £49: 11: 4 damages. So that it does notap. 
f>ear that the judgment mentioned in the declaration was re- 
verted, or the amount of it loft by the firppoted negligence o£ 
the appellant. W^shinctox 
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WjLikiHOTOH on the fame fide. The firft queftion in the 
caufe is, whether a fufficient consideration is laid in the decla* 
ration, or whether it was neceflary to lay any at all ? I have 
always fiippofed it be a clear principle of law, that a promile 
without a confideration of fome fort, impofes no legal obligation 
jipon the party who makes it. I admit, that if in fuch a cafe, 
Jie (hall enter upon the performance of the ad, and fhall fo 
mifmanage it as to produce an injury to the other party, he will 
be chargeable with all the confequences. The doubt in this 
cafe is, whether it is fufficientlv avcrcji in the declaration, that 
the appellee undtrto*k<> and did a&vally cvylutl the fuit? He 
is charged only wjth having pr$tmfid to do fo, and though the 
appellant (as it is ftated in the breach) may have loft the debt i^ 
eonfequence of the appellee having failed to file a declaration, 
yet this might well happen, and (till amount to no more than a 
frtacb $f primife> made without confideraiion, and therefore not 
binding upon the appellee, 

The fecond queftion is, whether the omiifron to by damages 
in the declaration be fatal? If the damages found by the jury 
exceed thofe laid in the declaration it is error, and it can only 
be cured by releafing theexcefsj the fame principal applies with 
equal if not encreafed force to a cafe where no damages whate T 
yer are laid. I cannot difcover any claufe in the a& of Jeofails 
which cures this error. That a& cures miftakts in ftating fums 
of money, where they are truly ftated in any part of the record- 
but this is not a miftokt, it is a total omiffion to ftate any fujn. Th$ 
a& alfo cures the omiffiori of an averment of any matter, without 
proving which, the jury ought not to have given tucha verdi& ? 
this claufe applies only to the averments of fuch rafts as areijle? 
ceffary to defcribe the plaintifVs cafe, and which being omitted, 
mud have been proved to warrant the verdi££. The truth is, 
that the obje<9bion in this cafe goes to the verdict, itfelf, which 
finds more damages than are laid in the declaration. 
' I admit that the demurrer to evidence prefents the meft inv 
portant and difficult queftion j can the court infer every fa& 
which is neceflary to fuftain the a&ion? Jt is effential to this 
aSion, that the appellee was employed at the time when the 
neglect which produced the injury (complained of took place. 
If he were originally employed, it was his duty to have filed 
the declaration j if he were employed afterwards, to conclude 
what fome other attorney had begun, that other attorney was 
liable for the neglefl, and upon no principle of juftice could his. 
faults defcend upon his fucceflbr. That AJr. fy'bitt was em? 
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jrfoyed, is clear; the fingle queftion is at what period? If ay 
counfelto argue the caufc, he is not liable for flips committed in 
the pleadings by another, not employed by hirn^ but by his 
client. 

Now though it be true* that a demurrer to evidence admits 
the truth of all fa&s which can be fairly^ and confidentially in* 
fered from the evidence, yet that inference muft grow neceffa- 
riiy out of the evidence. That Mr. White was employed in 
July 1784, *the jury might, and this court may infer, though 
not positively proved; becaufe the letter W y being affixed to 
the fuit at that time, fumifhes ground for the preemption; but 
becaufe he was^femployed then, does it follow neceflarily, or at 
, all, that he was employe4 in 1779? That he inftituted the fuit, 
or neglected to file a declaration before 1783? Thefe important 
conclufions do not grow out the facts ftated. If prejumptknt 
are to Weigh, they are ftrongly in our favor, for the appellee 
1 being marked in July 1784, and not before, it is probable that 
ht was not fooner engaged. 

It is faid that the appellee might have moved the court for 
leave to file a declaration. — It may be doubted whether he was 
bound to do this, any more than a carpenter who undertakes to 
finifh a houfe, is bound to pull it to pieces in order to rectify 
the blunders of his predeceffor. But the breach is, for failing 
to file a declaration in a fuit advijed and commenced by the appelle*, 
and not for want ofjkill^ or for omitting to cor reel miftakes to 
which he was not privy. 

Marshall on the fame fide. I admit the doctrine laid down 
in the cafe of Cock/edge vs Fanjhaw^ to be correct, but then, 
there muft be fome evidence ftated in the demurrer from which 
the particular fact to be concluded from it, may fairly be infer- 
ed. If in trover there be a demand and refufal proved, the ju- 
ry m^y, and (if thofe facts were ftated in a demurrer to evi- 
dence) the court ought to conclude a converfion J But if the 
time of the converfion be important, neither of them could infer 
from thofe two facts, that it was at one, rather than at another 
period* The time when Mr. White made the undertaking ftated 
in the declaration is all important, for being charged with ne- 
glect in that part of his pfofeffional duty which belongs particu- 
larly to his character of attorney (ftrictly fpeaking,) he cannot 
upon any principle be liable, if he were only employed at a late 
hour to argue the caufe. For altho' the duties of an attorney 
and counfel belong in this ftate to the fame lawyer where he is 
engaged generally to conduct a fuit, yet they axe certainly dif- 

' tiuct, 
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ttnct, ff he be employed after the pleadings are concluded. 
This obfervation will ferve ftill farther to illuftratean argument 
which I now mean to urge. It is undoubtedly true, that a 
demurrer to evidence mutt not only fhew that the plaintiff 
has a caufe of action, but that he has alfo a right to recover 
in thai very aflian. This declaration is upon a fpecial 
contraft to conduct the caufe, from its commencement to its fi- 
nal determination, and the breach laid is in the non- perfor- 
mance of that fpecial undertaking. It was therefore neceftary 
to prove fuch a contract becaufe the apellant might have been 
injured by neglect or want of (kill in fome part of the ma- 
nagement of the caufe, and ftill it might not be imputable to 
the appellee. Now what facts are ftated in this record from 
which an inference could have been drawn by the jury, or can 
now be drawn by the court, that the appellee was engaged at any 
time prior to July 1784? There are certainly none which 
in the moil diftant manner lead to fuch a conclusion. 

It is faid that Mr. lVhitc> though employed at a late hour, 
might have moved for leave to file a declaration. The anfwer 
is, that this forms no part of the charge againft him* If this 
had been really the appellant's cafe, the declaration ought to 
have ftated " that he was employed after the caufe was at iffue, 
and that he failed to make fuch a motion. But in the prefent 
cafe, the negligence complained of preceded the contract as 
the evidence proves, whereas it is fubfequent to it, according 
to the charge in the declaration. 

Lee in reply. The objection to the form of the declaration, 
is that it does not aver what damages the appellant had fuftain- 
ed. But the ftatute of Jeofails cures the omiflion of all aver- 
ments, which muft neceflarily have been proved to warrant 
the verdict; and as the jury in this cafe have afcertained the da- 
mages which the appellant had fuftained, he muft have proved 
to them the extent of the injury which thofe damages intended 
to compenfate, or elfe it is not prefumable that fuch a verdict 
would have been found. 

As to the variance difcovered by Mr. RonM, it is not real. 
The declaration dates the amount of the debt due to the appel- 
lant by Chambers and that in confequence of the appellee's neg- 
lect that debt was loft, but the amount of the judgment is not 
ftated at all, and it does not follow neceflarily, that the judg- 
ment was for the precife fum which the appellant fuppofed was 
due; to him* > 
* 

it 
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It is ftrongly infifted by, the counfel for the appeUcfc, that r* 
was e/Temial to the fqppoft of this action, that the appellant 
mould Jwvc prov#l, the prccife time when the defendant was 
retained in the caufe. , This is in rnoii cafes impofllble, fince' 
Warrants of attorney are never made in this country* Bui: the 
jury might have concluded from the iacls proved, that the 'd&* 
fendaiit was employed early enough to nave filed thtf declanJ-' 
tion, arid jf fo, this cofcrt will prefume every thing a^ainft the*' 
perfon offering the demurrer.'* The effential faft of his having 
been retained being proved, the jury might v wir 

that he inilituted the fuit, and that, from tf con- 

fidefatibns, Viz; that it is rnoft ufual in this c ragd 

attornies generally to conduct a fuit from its lttor 

l$$ extermination $ -tj)at,there was no proof tl at*' 

torney, Was engager^ a facl which/ if true$ the defendant migH 
havp. eft ablifhecii that the caufe wasftot of that difficult nature" 
to require an attorney to cdnduSthe pleadings* and an afliftant* 
Counj^l to argue it * that fonie evidence of a fpecial engagement 
ought to haVe be6n produced*; in order to repel the prefumptioz* 
arifing. from the general curtom of employing but one lawyer* 
in .plain cafes $ whofe duty it is to conduct the caufe throughout.' 
f romthefe, and n>any other confiderations" which might havef 
Yeighed with a jury j the cirturnflance of time might well have' 
bqeo prefumed/. .... 

This Js by no crieans* loTpcciai an actidn, ; as tof have rendered* 
it neceiSry for the appellant. to prove the undertaking as laid/ 
becaufe the appellee being m the ordinary employment of an of- 
ficer, of ,$he Coujtj thci law implies a promiib' to do his' 
duty. \ 

Rp&yty J.-^The motion in a freft of judgment utfon which 
toe Diflrici Court alone gave an opinion* prefents us with two* 
tjueftions; ifr* whether the omifTton to la^ damages in the de- 
clarappr^ be fatal or. not ? And adly v whether the hot laying 
of a confijeration will vitiate the judgment ? 

I thinlt that the fir ft error may*' uporTth> trtfe expofition or 
ibpuQ. of Jeofails be considered as cured, v/hich declares ift^ 
that n6 judgment fhall after .verdicl be reverfecl for any variance 
latlpej writ froav. the declaration* nor idly, for any miftake of 
the cftiuftian name, furnarrie pi eitherparty^ fumbf money \ &c. 
ip the.declaration or pkading, the fame being right in any par's 
of the record or proceedings* . or 3dly* for omitting the aveW 
ment 0/ any. matter^ without proving which, the jury pughtf[ 
not to have givei> fuch verdicl. The Englilh ftatute of .her 
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il, James I, C. 13, differs from the firft meniber of tni* 
claufeinthis re(pe#j that ftatute declares, that no judgment after 
yerdift mall be reverfed for any variance infotmonly^ between 
Ae original and declaration &c/ The omttiJon of thofe words 
in our ftatute, will jufrtfy us in going farther than to cure a 
Variance merely in form, becaufe that ftatote being before our 
legiflature, it is fairfy to be prefiimed from the difference of 
Otpreffion, that greater liberality was intended hf the framers 
of our law* , 

I alfo think that the id member of the claufe applies to tKis 
<»fe, and that we cannot properly diftingiiifh between amijiakt 
and the mijjion of a film of money, lince the famereafoh applies 
with equal force to either cafe* 

1 have great doubts whether this error could be cured under 
tie conftrucYton of the third member of this fe&ion. This pro- 
vjflon in pur law is not taken from any Englifh ftatute, but is 
the adoption of a principle eftaWifhed by the courts of that 
country* The principle as underftood there, is, that where the 
plaintiff has {kited his title or ground of action defectively, or 
inaccurately, it is a fair presumption after verdifr, that ail rfr- 
tumftanca, neceffary in form or fubftance to complete the title 
io imperfectly ftated, were proved to the jury, becaufe to enti- 
tle him to recover, they muflf, have been proved. RuJhton vk 
Afpinall, Dough 658. But I queftion if the omiflfem of dama- 
ges can come within the above principle, £nce they form no 
pfart of the plaintiff's title* however I give no decided opinion 
as to this, fince it is unneceflary. 

The fecond point arifing out of the motion in arreft 
of judgment is, that no confideration is laid in the decla- 
ration. It it ftated that the plaintiff then and there em- 
ployed the attorney, which is tantamount to flaring that the 
plaintiff was then and there bound to pay him for what he had 
tmefertaken to perform. But the moll complete anfwer to the 
objection is, that the appellee undertook to conduft tbefuity and 
in his management ,o( it, was guilty of (uch a neglect of bis duty 
a> to fubjeft the plaintiff to % lofs f after this; it is not competent 
to him to astledge a want of Confideration* 
' The third point refpe&s the- demurrer to evidence. The 
judgment to be given is, that the evidence is, or is not fuffici- 
errit to maintain ,the ifljue joined on the part of the appellee Of 
this, the jury are the only competent judges, and therefore if 
$e cafe be withdrawn from their decifion' by this mode of pro- 
ieed^i;, the court muft prefume any and every fad, which the 
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jury wight put ^complicated teftimony h^ve infered. Buf 

;bhofe. conclusions of fa&s muft be fucb, as the jury might from 
t'jujl and rtafonabU conftruSlion have mack, and not arbitrary in- 
fcrencc^ pi fych as might be drawn from a part only of the 
jvnole evidence,. * 

The chajge. is, that the defendant commenced and flrnfmanagi 
fd the fuit. The evidence of the firft witnefs, if it ttood alone, 
jnight correfpond with this charge, fince a jury might confider 
fhe mefiage fent to the appellant, as having reference to an en- 
jjagemenj bef©re made to commence andprofecute the fuit. Bujt 
fhc appellant not fotisijed with this, produced the dockets of the 
courtj w:hich prove jlrongly, if not fatisfac~terily that the apt 
pel lee was not retained in the caufe until July 1784, and thuj 
pvery prcfurnotion of ^n ^engagement at a prior period, arifing 
put of the firjt piece of teilimony, is completely demolifhed. 
With an accurate attention to the whole 'evidence, a jury coul<l 
#ot refrfoq&Ay and prppedy infer an original engagement; ani 
confqqu^ntly could riot confer the charge ,laid in tfec de r 
claratjon as being fuftained. ' I therefore think, that the I>i£ 
*ri& Court was wrong in the opinion given upon the motion in 
arreft of judgment, tjut'that the judgment upon the demurrer to 
Evidence is correct. / 

CarrjngtoNj * J.— Upon the two frrftV point*, I entire!^ 
concu/ - in.^pinign with the judge \yho has jutt fooken. 

It is undoubtedly true, that an at torney' is liable for negle& 
9/ Juty ? and that he is bound to make retribution to his client 
for the j/iJM r y which fye may thereby fuftain. That there has 
^een m.ifmariagernent m thjs cafe,, is not (denied 4 the icftancc 
ftated and proved was in' the failing to file a declaration; but tnere 
is no evidence, that the appellee was originally employed" in 
the caufe, To as to be properly chargeable with this negled^ 
nor are tjiere any fa&s /lated, from whidh fiich a cdncfufiOn 
could with any propriety be made. Qn the contrary, it is fair- 
ly to be infered, that he was not engaged until "July 1784, and 
we all knowj that.it is very ufual to introduce new counfel in* 
to a caufe during its pendency, fometimes to conclude yvhat an,. 
9ther has begun, and at other times to afliftin the management 
pf it. Jt lybuld bepion(irous ? if in tjiolb cafes ? the blunders 
of one attorney /houhd be imputed jo hi3 fiicceflbr, ytho was not 
nrivy to, or affifting in ^he commiffion of them. 

Lyons^ J.— As to the point of consideration, the rule is 
yell laid down in the cafe of Coggs and Bernard^ 2 Ld. Ray, 
qoq. Thaf though a man is not bound to do an aft for another 

Mahout 



jbyGoogk 



#ia "'FALL TERM"'. 

without a reward, yet If he will voluntarily engage, ar<T enter 
jjpon the performance of it, be is liable for the confequencfes of 
Jiis improper management. * 

The fecond point is, the omiflion to lay damages ifi the de* 
flaration. In actions which found entirely in r damages, it ft 
abfolutely ntvejlary at common law to by them in the declara- 
tion; but in debt it 15 othcrwife. The plaintiff ought to know 
v/hat are the damag.s he Has fuftained,' and If he lay'tiond*) hi 
rannot fay th$t he has fgflained any. If he recover more thari 
|S laid, he is not entitled to the ejecefs, arid'.in that cafe he cin 
pnly help himfclf by reltanng the exqefc. But no* da. 
juajps are laid,, the plaintiff cannot remit (b as to cure thetfrror. 
|n riifi rd r s safe 10, Ct. Il6, it is lafd'do^n, that where da* 
mages are the caiife of action, the 'plaintiff rnuft declare f6r 
ihern, or eife cannQt recover* but it is faid, to be "other wife jri 
fcal a&ions, ' , " f< ' * ' "* ' ''' ' ' 

Jnj:a/es where damages are the caufe of the a&ion, It was 

formerly the pra&ice upon a demjiirrer to enter op judgment for 

the, damages laid in thw* declaration : hefides they give Jurifdic- 

tion to the court, as, uV laid down in Harfatik's cafes, page 6, 

where it Is (fet'erm fried, that in anions ' founded jn damages, 

thofe Jaid Ja the, declaration ^re qon&lered as the caufe 0/ 

axSion. % " . ' '• ", !.'• \ .'■ ". 

. Thus the cafc would have flood independent of the aft. 0/ 

j£(PJ[flibp but now* the decl^ra^n i may be, amended by the 

tvrjr> finceihe mf ftafcej may be corrected by another part of the 

tecord where taefuna is rightly ftatedr! for although yoli'can- 

not have advantage of.th'e writ to plead a variance, 'Whhotif 

.Craving oytr ofjr, y^t you may apply to jjlt;o amend by, though 

Pjftr was n$t taken." In England, it was formerly ufual to fay 

proceedings in. error, until the arnendrneift could be made'belbw, 

and iljen, to award a certiorari ;* but at this day, the court ton- 

iider the anjendrrierit '.as Uing m%df y in cafes where it wbuld be 

proper to allow it tali w<idt. . / 

As to the variance fpokeri of by Mr. Ront!d y it^does not ap- 
pear in the record as he fuppofed. ' . ! , 

Refpe&ing the rnerjfs of the cafe, as prefcnted to us by the 
jtjeqiurrer toeyidenqe, I feel no difficulty. Tornajcean attorney 
liable upon a charge of this fort, groft negligence fljould he 
proyed. Jt is alio neceflary for the plaintiff to fhew, that the 
attorney was employed at a tirtu when he might have beon 
jruiltVof the charge; if it be for failing to file a declaration^ it 
ftojf fd appear that he was engaged at a ftage of the caufe^ 
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When he ought tor have fileS it. If a tradefman be employed to 
complete a piece of *work already bpgp'B v will any man fay thaf 
he is refponfiblcfor the blunders and frniftakes of another who 
had p-peceded him£ Surely not. ■■ . It is evident from this. record, 
that the a^Wan* was not employed before the year 1784, and 
<pf coptfe after the caufe -was at iflue. * 

, The PRESIDENT, concurred in th*opi». 
• t* nion delivered by the other judge*, an4 
'-* ■ the judgment ws* jiffiffned, / 



1 • in 1 in.i ■ 

^ • '1 



J f OG J.B & SCOTT, 

^ , ^^ 

• FiTZHUGH. ,': I : , 

THE appellants having recovered a judgment againil B, 
-Gryhii$'mSfei$y!t>flnia County Court, iflued a c£/>/<?j tfrf 
fatiiftycien Mtn^ which wa« retwaed "> not -found." 

The kcdiiA /eirt'/tiriitt againft the appellant, the fpecial bail, 
iffued on the 23d oldfiril 1771* returnable tp the O&ofcr court 
fallowing^ wWdy was" likewife returned," not found." ,/ 

At June court, Jn the fame year the fpccial bail brought thft 
prthcipal Kit6-co6r|, r and delivered him up in difcharge v of his 
recognisance^ The plaintiffs refuted to receive, or %o charge 
;he prtadpdi in? execution, alledgiijg, that it Avas then too late 
for the fpeclal bail to make the lurtender, of which opinion wa$ 
the court, 1 the appellcje then put in a plea which w^s joined. 
# Afterwards at a court fcolcLsn in July 1773, the appellee a r 
gain moved to fufrreflder* the body of the principal, in difcharge 
pf his undertaking i&fpecial baH, and the motion coming on t<* 
Be tebcird by cottjent 9) l parti/4 f the court were of opinion, that 
the render might then be made j whereupon the principal rcn* 
.dered himfelf iv> in discharge of his fpccial bail, who was thereup- 
on difc ha rged from his recognizance, and it was further ordered, 
that the defendant fhould pay Gofts, from this order and 
judgment, the plaintiffs appealed and the fame was affirmed irj 
the DiftriS Court of jFrfderukfiurg from whence an appeal wa$ 
prayed to this court. 

Roane, J. — The only doubt which I have had refpefling thj| 
£afe w& 7 yhether.the Diftri& Court did right in affirming thf 
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H& judgment? of the Cdtlnty Court ? It occurred to me upon tbe 
Hrft imprdBon of the cafe, that the County Court* having 
once decided the queftion finally, even the confent pf parties 
could hot give them juriftliftion, to rehear and redetermine it 
at a fuKfequcnt terin. ButUipon foether rejJe&io*i, I am fatis* 
fied, that if the firft judgment of the court wf»$ wrojpg, w£ 
may correct it, and now give. the judgment, which ought then 
to have been given. That there is error in it, tiiere can exift 
xio doubt; the writ was made returnable to the Qflgber inftead 
of the May court, as it ought to have been, and the offer to fur- 
jrender, was prior to the return day improperly named in the 
writ. I think the proceedings ought to be reverfed, and the 
firft judgment x>f the^pountv Cpurt <$orre£ted. 

Carrinoton^ J.— rdifcover no obje&ion to tfte laft judg? 
pent of the County Court. 

It was a r*«*u;*i,motion ; brought on and reheard by cqnfent 
f/partiety and it is eveFy day's pra<5lice. to reiriftate fuits, which 
have been difmifled, or tried, with the confent of parties, and 
tfius to give jurifdidion to t.he court to rehear and determine 
them. The return day of the fecond feuy/ufof as ftated in 
the writ, was proper/ or it was not f if theforroerj tbea the fur r 
readerwas made jseforethe ret/urn day, $#4 cwfequejitly in good* 
time s if the latter; then the court fljduld have quaked it^ ii\ 
which cafe alfo, tht'bait was in ^me: So t,hat : either way, the 
firft judgment wa$ erroneous. .»*'-, 

The objc&ion as to jurifdi&ion, goes onlv tp wigwal juris- 
tii£lun\ fuch; at for a Court of Chancery ty try a caufe for at 
fault and battery, or the lijte. But in thi*s%fe lti tl}e qpurt had 
complete cognixance of -the fi;bje<9t matte/, and might properly 
rehear the motion which was; brought before tb#m, . 

* The judges were formerly very ilrici, refpe^ing the priy i- 
ledge of the Special bail, to difcharge himfelf ; after a return, of 
n$n ift inventus } upon xhewpiaf again ft ri)e>pj^jici$aL There- 
Cognizance in it riftnefs became forfeited by this, return, and the 
plaintiff was, and ftill is at liberty tp proceed iaiajediate,ly a~ 
gainft the baij. 

At firft*, the bail was allowed to difcharge himfelf by bring? 
ing in the body before, or upon the return day of the firft fun 
facias,, afterwards greater liberality prevailed, apd the indul T 
gence was extended to the return day of jthe fecond writ* 

In this cafe, the motion to furrender the principal was made 
. j*efore the return day of the feoond icire fatiaty \ and though o ver- 
ged upon the firft attempt, no.pbje&jpn couM exifta^ainft the, 

repetition 
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jfpethfon of it *t a febfcquent day> ■_ Tkefcirjfasi&beitig mada 
fcturnaw to an improper -court* is merely void, and though 
ft could not be amended, it ought to have been quafhed. But 
Keing void* the 1 bath bid a right Jto $ake advantage of it, and de- 
liver up the body <rf the principal; I am for affirming the? 
judgments 

THE PRESIDENT. It is apparent* that the County 
£ottrtaded in the firft irrftance under a miftake, fuppoiing the 
fun faciei to have been returnable to May court, as it ought to 
Jiave been 5 inftead of Qftober, If thi*. had really been s the cafe, 
their judgment would have been proper. Afterwards* the de* 
fed in the writ was difcovered, and -to prevent a writ of error, 
the eonfent to rehear the motion was probably accorded* 

it is very true, .that eonfent ot parties cannot give jurifdicti- 
on, where the court has it not. But this principle is only apA 
plicable to a cafe of original jurifdi<ftion« I think the, judgment 
of the Dittriclt Court right, and that it fliould be affirmed. 

Judgment affirmed* 



S U.R K's. Executors, 

against 

T R E G G> Executors, 

J'N ^rlirch if 88, the appellees Aied a writ of fare facias a* 
gainft J*hn Bark and Jofiph Croft* executors of Henry 
«rJ, upon a judgment recovered by the teftator pf the appel- 
lees, againft Thtmas Burk^ end the faid Henry Burk the lectin*; 
ty for his appearance. The defendant John Burt, to whom 
alone the writ was made known, appeared, and after craving 
tor of trie fare facias y pleaded, lft, no loch record J and 2dly, 
" payment by Henry Burk y of the only debt recovered againft 
him oy the feid Tr/^gp, whereof there is any appearanle of a 
J J ccdrd/ > Upon botr*,pleas, iflues were joined. . 

Both iflues being found in fevor of theplantifTs,theibrmer.by 
the court, upon infpe&ron of axopyof the judgment, and the^ 
latter by the jury, judgment was given for him. At the trial 
if the caufcufon t&e firft iffwe the defendant filed a bill of ex- 
ceptions 
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ceptrons f*>d*e opimoq ofthecottrty allowing a *apy of t&£ M* 
K>rd of tkt judgment oniy 5 without the pleadings, to be given id 
eVMence* - '.:,., 

At a fubfequent court, v\i, in Nov«ifAer 1789, the matterl 
pf laMT arrifiixg upon the bill of exceptions Were argued, and de~ 
cided in favour of the defendant, and judgntent was entered for 
Km, with cofts againft the plaintiffs. *'.',,.•; 

An appeal was prayed to the DiftriftCouttxj^r^rfcj^Kr^ 
pending which the appellee John Burkdio&,fax*A a' fare facias ty 
revive, wfts awarded againft Thomas Buri executor ot the faiA 
%ohn Bur*. > 

The DiiirkS Court reverted ^he judgment' of -the County 
Court and gave judgment, that the appellant might have execu* 
riori againifc the appellee Thomas Burk> for thrf amount of the^ 
original judgment and cofts of the fiire facias^ X6 be levied of the 
goods and chattels of the &id Henry Buri in the hands of the 
6id Thomas Burk to be adtriini tiered if fo much &c* If not then: 
of the goods and chattels of the faid John Burk deceafed in thtf 
hands of the faid Thomas Bwi to be adminiftered, if fo much 
thereof he had. 

From this judgment ^n appeal was pray«d to this court. 
RoANE, J.— The Diftfiit Court did right in revef/ing the 
fecond judgment of the County Court, and \^y &>ing fo, it in* 
effe& affirmed the firft judgment of that court. Againft that 
judgment it is objected, th*ta copy of the original judgment ought 
not to have been given in evidence. It is certainly a well efr 
tablifhed rule in England > tha$ Upon the plea of no fitch re- 
cord, if the record be of the famSfGurt^ kougnttfc be infpsA* 
cd, and it is not fu ffceient to produce a copy in evidence* I do 
not know that in' this coaritty, that rule has eVefbeen cbang* 
ed, nor do I think it ought to &$. There are many imperfect 
tions in the record, but as 1 am clear that the judgment of the 
\DH!ri& Court, which affirms the firitjudgn&ent of the County 
Court is wrong, and muft for that reafon b« rererfed, It is uiv 
neceffary to take notice of any other error. 

Ga*rwgton, jf.-— I concur in the opinion juft delivered 
akhdt&jh it* has been common in this coawtrj*^ to^gi?Ue copies , of 
jtidgments- in evidence, becaofe the ptra&ice has «eycf been 
controverted, yet I am dear, that tbere&rJ i*f*lf% where it ifc 
oFthefarrle court, fhould be infpe&ed/ 

Lyons, J.— It wis irregular in. the court to try the pjea of* 
payment, before it had been eftabiifhed whether there was fuchfc 
\ record as the: one fct forth, *a the pleadings* JL agree wttfc 

the 
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tte «ther judges, that where the record is of the fame court* 
It is nov proper updrt a plea or tC no ftich record,*' to give a 
wpy in evidence. The record itfelf fhattld be infpecled ; if 
there be a variance, the minute Book may be rcfbrted toj if it 
be of the fame court* if of another court, there mould be a full 
fend complete record produced. Whether in this latter cafe, 
the feal ot the cotfrt lhauld be anr.exed* I win not fay, ds many 
courts have no feajs* though they ire required by law to pro* 
Vide them* " ^ 

Inhere are fflany other errors In this fecofil* The judgment 
feoqld have been againit both executors, although the/art faewt 
was made known, to only ohe of them \ 'but the colts in that* 
cafe Jhould have been awarded £gainft him only who appeared 
and pleaded. The County Court were alfo Wrong in reverfing 
a; a fubfequent court, the judgment they had given at a former 4 
one. But as the court are agreed upon the point of evidence*, 
it wifl*be unne**eflVry to give any opinion upon any other part 
of the record. - - • ♦ 

Judgriientof the Diftrifl Couft teVerfed ^vith cofts, to be' 
Jevied of the goods and chattels of the teftator William in the" 
hands of the appellees to be administered, if fo much &c. hut if* 
not, then of their proper goods and chattels. And the court 
proceeding to grve fuch judgment as the fald Diftrict Court 
ought to have given, is of 'opinion* * c that the laid John Burk 
having pleaded^ that there was not Any' fuch record of the judg* 
ment as fet forth, and fuppofed in the writ of fine facias in the 
proceedings mentioned, and the record denied by the faid plea' 
beiftg the record of the faid County Court of Garotins, as the 
appellees in replying, faid they were ready to verify by the re- 
cords of the faid Court, the copy of the record of the faid judgment • 
in the bill of exceptions mentioned, ought not to have been a!-: 
Wad to go in evidence to the jury, on the trial of the iffiie, 
but that the original record ought to have been produced in 1 
court for infpe&ion, and that the judgment of the faid Coun- 
ty Court is erroneous." 

Judgment of the County Court reverfed, with cofts of thtf' 
appeal' in rnVDiftruft Court to be levied of the goods and chat- 
tels 'of the teftator Henry in the hands of the appellant to he ad- 
mimftered, if fo mueh thereof he hath. Verdift fet afide and 4 
flew ' trial'a warded. 



Digitized by VjOOQlC 



stff • FALL TER14 

j •-. i". 

DRUMMON.D, 

■ . . against 

CRUTCH El. 

n action of debt brought in the County. Cour^ 
e x by Drummondy • afli , - a- 

5€ upon an afligncd b< put 

vment, and at a fubic wed 

zi that the debt wasf and 

in any court of this c was 

pleas. 
yVkthe tnai or* the caufe, the plaintiff filed a bill of excepti- 
ons, rtating, that the defendant had beeiijpermitted by the. court 
to-- give in evidence to the jury, that a certain James rletciur, 
who was then dread* (and who it war.difcovered by ?.n i^da^fe- 
ment erafed by the itroke of a pen, had been an indorfee) had 
faid,. that he had. 'pu.t a bond of /-/; Cmtcbsr fer.ior, to H m 
Qrutcher junior, into the hands of Wallace & Co. to which evi- 
dence the plaintiff obje&cd, but was Qver- ruled by the court; 
That the plaintiff i*K>ved the court toih(tru<Stthc jury, that the 
mere poflbTion of a bond, without indprferneiit, did not give 
&, complete rigM to the farae^ to the jWieilor, but the.<jourt de- 
termined tharthe pofieiSon did veft the right. 
:. The judgment .of the County C<>uri, which was for the de- 
fendant, being upon an. appeal to the Di/lrid^ Court reveffed, 
aj)d the. verdict .fcc.afide,, , the caufe wa*fctainea> iii that court 
for a, new trjaKi \ • u t . . ,, 

,At. the trial fn ; the E)iftri£t Court, jhejpkjntiff filed ibjllpf 
exceptions, frating, -that the plaintiff had offered in eviuencf y a 
bQrjjl^giyeit by the; defendant, to Ji* Crutcbsr, upon *hp back, 
of which had been endorfed* an afiignment «wy : /?. Qruttbsr\ ta 
jfa'm/l FUichety \yhi r eh faid alignment had be$n irricken ou^by 
the njark of a peHfi.^xcept^ae fignatuie of H*Gg$fcb*r % and an-, 
endof'fement to the plaint i ft fubSiruted. ; iu its place, jifft above 
the .name 6f the aiS»i\6r £/. Qfutcfor % in a, different hand wrU 
ting" fi'om -rite firft endorfement* That the cc>yrt refiifejfl fo£u£^ 
fcr the bond with the endorfements to go in evidence to the 
jury. 

Verdict and judgment for the defendant, from which the 
plaintiff 'appealed* '•' : [j 
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Roane, J. — The only queftion is, whether the evidence 
^flfereJ by fhe plainriHy correfponded with the cafe alledged in 
the declaration, or r.ot ? if it did, then it was proper, and fhouM 
h*ve been admitted i>y the court j if other wile, it was rightly 
rejected. 

' The* declaration {fores- a bond given by the defendant, to 
ITenry Crutcktr ;rnd an alignment thereof to the plaintiff. It 
*Was therefore nccefiary, that the bond produced in evidence 
,^faotiid anfwer this description. I think itdidfo, not with fland- 
?ng the appearance of a prior affignment, which being crafed, 
drodu^ed* rn 'irljplf no variance bciweeji the cafe alledged, and 
that prbyed. 

The hiij of exceptiens ftates, that this endorsement had been 
erafed;, but when\ or by whom does ret appear. It may have 
Wen made by the obligee himfelfy who might never have part 7 
ed with the pofleiBbn of the bond, until the afEgnment made 
to the appellant. If indeed it had appeared, that there had been 
foul cr improper conduct iri the tranfa&on, on the part of the 
appellabt, it mip;ht have been otherwife. 
■ But as the cafe comes up, the only queftion is, as to the fitntfs 
6ft be allegation to the evidence. 

Cariiington, J. — ! entirely concur in the opinion juft 
delivered. It is a iiaked cafe which exhibits no other poinj 
ih/in what refpe&s the correfpondence between the proof arid the 
cafe fiated ; and as it appears to us, thej«e \& no variance between 
them. 

J.YONS, J. — Concurred. 

Judgment reverfei and a ntvf trial awarded 
' with cofts. 



M A C K I E'S Executor, 
again/? . 

, D A V I S, &c. 

THIS was ap aftipn,on the cafe brought by the, appellees 
againft the appellanf, in the Difffitt'Court ol \ Williafns* 
Burg. "Xhc declaration contained three count*. The firff ftated 
mat the teftator Mad:e y being indebted to the plaintiff* in the fum 
'"■'"' of 
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of ^f too©* for money laiJdit and advanced for hh ij(e, %n4 
|»eing pofltflVJ of a bond of o;,e M % to that amount, z, conver- 
sation was had between them Sfc, whereupon it was agreed, 
that Mack'u fliould allien over the faiJ bond to the plaintiffs, 
pnd that the p!aintifF> ihould receive the fame, and fhould de„ 
niand payment of the faid bond from the faid. AJ> and on fajlute 
to pay, that they fb^uld bring fuit upon th$ faid bond, sndt 
ihould profecute the iUrrje in a.ieafonahle time to judgment an4 
execution, and that the faid Mack'u fliould be discharged from 
the iiim oif money then due a* aforefaid, but in cafe all or any 
part of the ftiid bond fhoutd be undischarged on demand, and fuit 
as aforefaid fliould be profecuted and judgment obtained and e^- 
$cution jQiould thereupon be fued out, and on return thereof 
there fliould not be wherewith to fatisfy the fame, that then thd 
faid Mack'u mould make goVl the whole, or fuch part of the 
faid bond a« ffcpuld then remain due: that in conlideration of 
jthe plaintiffs prorate to perform jheir part of the faid agrees 
ment, the defendant prom i fed to perform his part of the agree- 
ment. That the plaintiffs did demand payment<pf the faid bond 
according to the tenor of the faid agreement, of which they re* 
Ceived £ ioo, in part thereof, and no more, and on refufal to, 
pay the balance, they had in a reafonabje time brought fuit up? 
on the faid bond^ recovered $ judgment, and fued out an execu- 
tion in due form of law, on which execution, it was returned, 
that there were not effects wherewith to fatis>fy the fwd debfj 
and that the plaintiffs have difcharged the faid Mack'u from the 
debt firft due. 2d count, Th?t the faid MqcIU bern£ indebted 
to the plaintiffs in another fum of £ ioop/did in confideration 
tthat the plaintiffs would releafe h»ui from the faid debt, aifign to 
them another bond for the fame amount due from one $4, which 
aflignment was made-according to the a<ft ef ^.ffembly in that 
cafe made See. whereby the defendant became liable on default 
of the faid M % to-pay the plaintiffs all fiich fym* of money as 
fliould remain due on the faid bond; the breach is, that the faid 
bond except £ joo is yet due, and jhat the plaintiffs are unable 
to recover the fame, and the defendant being fo anfwerable dw| 
aflume to pay the plaintiffs the balance of t|ty faid bond yet due. 
3d count for money bad and jreceived to the u& of Jfhe plain T 
tiffs. 

IjFpon the pleas of nan affumpfity and the a£t of limitation^ 
fhc jury found a verdict for the plaintiffs, fubjeft to the opini* 
gj> of jhe court* " whether an a#ion pan bp maintained againft 

to 
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$\* fridopfor of a bond, or hi? executors, without any {pec'itl^ 
undertaking on his part to infure the payment thereof. 

Judgment for the plaintiff, in the piftri(9: Court, from which 
the defendant appealed. 

Washivgto*? argued the caufe for the appellant. J am, 
not concerned in this can/e; but *s it involves a queit tori which 
may arile in another cafe before tht court, in which I am en* 



t'aged, X will beg leave now to ftatc my (enttments upon the 



s. 

) £ha!l consider the queftion generally, whether the affignor 
£f a bond, without a fpeeial contraft, is liable, in cafe of inabi- 
lity in the obligor to pay? 

The material grounds of the a&iori of afllimpfit arififtg from 
an implication of law, are, tfr, To recover back money paid 
under a niiflake, pr throwgh deceit, ally, To recover money 
J>aid for a £on fide rat ion which happens to fail, 3dly, T6 reco* 
ver money paid to one acting under a void authority, 4thly, 
for money obtained by extortion &c. 5thly, For money cm- 
fcez^ied, of which a ' perfon has been ildramho by cheating, 
.ami feihly, For money received on a judgment which is' after-' 
wards reverted. If the prefent quefKon can be brought within 
the principle of any of thefe cafes, it muft be the fecond. ' *; 
" J fliall here make a conceflion, which will at once ihew the 
full extent of the application which, I fuppofe, may be made of N 
the principle authorifed under this head, if the afEgnor have pa 
intereft in the thing afligned, as if he be not entitled to the 
bond, or if the fame hath been before fatisfied, whether with, 
or without his knowledge. 1 will not qucftion his liability In 
this form of aftion ; frr in ejther of thpfe cafes, there is a fflal 
failure of tk? fonfidirenion. He receives a coniideratlon upon 
the avowed fale of fomething, namely a debt due, when in fad^, 
jhere is no debt dae at all, or if due,, he has no title whatever 
to receive, or to difpofe of it. So, if a man fell any other chat* 
tel, to which he has no title, this aftion will lie to recover 
back the money paid for it, upon the principle, that the confi- 
deration had failed. The reafon isj that in all fales of perfonal 
property, there is an implied contract on the part of the vendor, 
that he has a right to make the fale, and for a breach of thisim* 

idied contraft, affumpfit tp recover back what was paid Will' 
ie. 

But the implied contract goes no farther. If the affignor have 
a tftle to the debt of which the bond is the evidence, there if 
§J jhe time ? ' an cxifting^ and valid consideration givem A fu-' 

ture 
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ture«4irrtyOtyti;>n or Ipfs c/the.debr, can never upon*at)y, prjncjj 
pie relate t$acic,ro the extract,. to as ro <teff my '^ *'* v : mbrc % than 
t^fublgqu^nt deatla qf f a horfe would, or the burning of ahou-e 
in the poiiefllbn of the vendee. I will go farther, and admit^ 
tj>a£ if thar^gnor be guilty, of fraud, as by miftatin* the cir,. 
aimftfrn$e& t pf the obligor., *>r even by concealing them, (if 
kuQWfti tci him) he might -be liable; not becauie the confidcrati- 
<^v JiajJ failed, but on account of the fraud. 

There is certainly no ground tp create an implied afiumpfit 
that the, a$ig!)or will paj, i£.the obligor carjnot. An implica- 
tion of\h is fort mtfii be a necefliiry one, or fuch as grows ciTen* 
tially out of the jufl-ice of the cafe. If the confederation' fall, iji 
if a /uft $pd, 4 natural. irnplicafion that the money fhouJd he repaid; 
t$t if it turn out to be lefs, valuably than the vendee or aflignee, 
fifpptbfed^tbe wnporbebg clea^ of fraud,} it is only an imfor T 
tunate.f^eculation, whicS the vendee graft bear. Such an im-j 
plication is inachmflible, pn, another ground ; becaufe it being ir\ 
tl*e power of the parties to ftipulatc for fuch a refpqnfibiiity, 
^beix.^dsnee op the, fuhjc£r, is ftrong evidence fhat it was not 
intended, » J 

Bon$ls-are as much articles of trafgc a& any o£her .pert mal 
property; their, value depends upon the ability ^f the obligors tq 
payi -JMjdof the aftignee to^vait for his money. They never 
Qpmm,and their nominal amount* (Jonfequentl^, ™ bargains, 
a/ this kind, the purchafer will inform himfelf of all thofe cir- 
c&tyftances, which may enable him to decide, upon tl)e va'uQ 
of th$- bond; if rje deceive bimfclfj the has noperfon to. .j^'ame! 
Ifjthe. obligor be able to pay at the time of the alignment, but 
fv#flj* an tmexpe&ed accident become afterwards difahled, ought 
?fre lofs to. fall upo^ t)ie aflignor, -who v if he had retailed the 
hoftdj freight in forae way have got fa:is,fied? If the aingnbr, 
c$n be.rf*ad$ liable uodej* an implied aiTumpift, in ca/e. the oMi- 
fpvjanwtj with equal propriety, would he be liabjc ia cafe the 
pW^df&OHli tift pay,, arid ^his wouJJ af5.mil ate' the cafe pf bonds 
tp •■bil h of exchange wi^hou^ -the cijfroni which regulates this li- 
ability in the latter cafe 3 as Lfh.albprefentl;;- (new. 
r .There h a much Wronger reaion, why the affignor of a debt 
no** legally transferable, Should in fuch an event hcjnadc liable, 
tfea-irt^ cafe pf this fort i. for in that, . it might wkh fome.. 
plaufibility be contended, that fmce the debt coufd not be fold,; 
of tr4ft$fi?red, the iglign.m&Ht*, whicli muft ^amttruedto mean* 
f^ineffeieg, coulfl pnly ; 'meap that the ofligne* foould receive ib^ 
'WiH$\ JJut the alignment of § band Deinaij^ceflaryiotraus^ 
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fer a //£*?/ r/gitf r* r£«f mbney % its ule i? apparent,, ahxf leaves no 
room tor prefumptiou. ' T r. 

I have thought proper to confiJer this queftion upbh com* 
mon law principles, before I notice thofecafes whidwnay fecm 
to have an influence upon, it. 

As there are two inftances, ik which the affignor of a ne- 
gotiable paper may be* made liable in default of paymenr, (he^ 
muft be noticed, and examined- thefe are the cafes of bills 6f 
exchange, and ofpromifloiy notes'.' The right of recovery ih 
the firft is created,, not by the common lew, but by tVe en]** 
torn of merchants. ' Thg common lavr only provides the reme2 
dy. .An implie) contrail between the aifignee and theafligno? 
is created by ttie law of merchants > which when once eilablillied. 
brings the cafe, within thofe common law principles where the 
a&ion of aHiniipnt is warranted. By the very a& of drawing, a 
man, hy the mercantile law, is unddrirooj impliedly to engage, 
riot only with the payee, but 'with * very fubfequent holder, 
that the drawee is to be found at the place at which hi? h de-» 
{bribed to be, that if the bill be duly prefbnted he wirfaccept it, 
and wheri due, i hat he will pay it,~ if prefentetf in proper 
time. ".'... ','.'"■ ' 4> 

In default of any of thefe particulars, }\U implied'contraft ft 
broken, and if the holder perform the irnp lied conditions ort 
his part, the drawer is liable. But what law, what cuftom hai 
fen#ioned % the prefunVption cf a lfke Implied contra£t/m the cafe 
or bonds ? And wkh'out fuch a fuppofed leiigagernent,* there-', it 
rjo.cornmoii law principle to warrant' a recovery. The few T tif 
merchants is in commercial matters, what municipal law !$ in 
the common trahfa&ions arriongft men. We cannot fairly res*- 
fon^frbrji cafe* governed entirely by that' law, to other? : no't u"h^ 
<$qf 'its influence*. As to promiflbry notes, the right of recorve* 
ry a'gamft the endqrfer is exprefsly given by the ftatirte- of 3d 
and 4th Anffc C. 9* . and from this prpvifion, an invincible ai x ~ 
gument \i to be drawn in favor of my pofition ; for if in.arcom r 
mercial country,' like England, it was necefTury for the jegifla* 
ture to provide a remedy againft the endorfor of a prbrninorj? 
note,. ,it is oovious, that no fuch right exifted at cornrri6i5 
Jaw. M \. t . 

Another, arid a ftill, ftronger argutpent to prove the Tame 
Conclufion is furnjfhfcd by our laws.' The atfc or 1748, in 'e^i 
prefs terms, provide* a remedy againft, the draWer or cridorfef 
of a'bill of cxpbange^ author i'fes the 'alignment* ' of bonds ^and 
notes of hand, "aha yet ts'flfentas v to the liability of the aftfgritfi? 

Th* 
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The fame fubjefl is taken up in the revifton of the Jaw's h#t 
* few years pad \ the importance of this fart : ef negotiation waS 
better juaderftood| the ftatuteof Ann was before the legiftature, 
to prove. that legislative aid was neceflkry to produce this liabili- 
ty, and yet no fuch provifion was made, 

I hold it that legiflative interference is neceflaryj that if 
bonds are in this refpeA to be likened to bills of exchange^ 
fonie fyttem (houid be eitabliihed fimijar to that tnatici (tf i 
tqay ufe the cxprci£on)hy the law of merchants* Fori would afk, 
upon what conditions,, and at what time is this refponfibility to 
Commence? When does the a ftion accrue? Is a demand and a 
refufal fuincientj Mutt there be a judgment and execution t 
Mutt there bean actual iniolvency in the obligor proved, or 
will a return of nulla bona fuifice? 

If the court determine that the aflignor is liable, there will 
be a neceiBty^ to complete the fyftem, that all thefe points be 
fixed j for elfe, the difficulties which attendthis queftion will be? 
rather encreafed than diminished. 

The ^erca^tile law refpefiting bills of exchange is per- 
fect upon this fubper; the* drawer or endorfer is liAble > but up- 
on certain condition^ ; the bill mutt be duly prefented, then 
protefted, ,aood afterwards, APXice thereof given immediately to 
the p^rfijns who are to-be charged, which gives them an oppor-* 
tunity to fave themfelves. If we adopt the fame principle, k 
behoves us to borrow the fame regulations j anu the queftion is f 
if this be the work of a legiflative, , or of a judiciary body? I 
think it cannot Belong to the latter. 

Wick'haM for tfte appellee. The a£t of AJfembly, by 
authoriiing the affignment of bonds, does in effect put them up- 
on the footing of other negotiable papers, except in one parti- 
cular inftance, which jfe fpecially provided for j I mean, the 
right of the. obligor to difcount againtt the aflSgnee, payments 
made to the obligee before notice of the affignment. 

It is admitted, that in the cafe of a bilf of exchange, the fn- 
a*orfer is liable; but it is contended, that this is by the cut- 
torn of pierchants. I believe no cafe can be' produced to fup- 
port this idea for in the action againft the drawer, it is not ne- 
ceflary to fet out the cufto'nri, as it is in an action againft the ac* 
ceptor, 3 Bac. ab. 614.. The cuttom of merchants regulate* the* 
ftq>s neceflary for the. bolder to purfue, and annexes' conditions 
which if* not performed, may defeat hh right to recover. But 
the Tight itfelfh founded in common law principles. The hv 
dorier £11* to the indorfec* tht mone^ erf" tfhich the borjd is but 
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the evidence* anil impliedly undertakes that it {hall be paid;, if 
not$ that then he will make it good. The alignment, J ike an 
o'rder draWn, is evidence of fo much due from the aflignor,> in 
<Jafe (he money is not paid by the obligor* or drawee. The 
alignment of a bond is In the nature of an Order drawn ty the 
creditor upon his debtor^ di reeling hirri to pay to the affignee 
the Contents of the bond,* with this fingle difference; that if it 
Brad been an independent order, not transferring at {he facte time 
a right to the evidence of the debt, as well as to the debt itfelf, 
a dsmand upon the drawee and his rkfufdl^ would entitle the 
payee* to recover of flie dratoer; for without acceptance, the 
payee could maintain no action againft the* drawee. But the* 
afligifment of the bond itfelf, conveying hot only a* right to the 
debt, but a legal right iofue, the affignee ought to purfiie f.he 
obligor as far as he can; before* he feforts back to the aflignor^ 
becaufe fuch would naturally be the underftariding{ of the par- 
ties at tfie time 6f the/ transfer. 

Wh£n bonds are endorfed for valuable confidef'ation, it is' 
always to be prefumed, that a precedent debt was intended to 
be thereby discharged. That they rriiy fometirhes be fold^ t 
fhall not difpifte* but thefe are fo many cogent reafons tfgainft 
fuch a traffic,- that it is" never to' be prefumed, unlefs the contra-; 
*y appear. A bond is but the evidence,- or iepreientative of 
money^ and therefore may properly dif6harge a pre-exiftingdebr; 
This was undoubtedly the ufe which the legiflature fuppofe$ 
would be made of bonds, v^heri alignments of tfiem were per- 
mitted; It Was neve/ contemplated, that they were to becorne a 
fubje& of fpeculation. If a bond be afligried in confideration of 
a precedent debt, it will be admitted that tfre cfebt is riot there- 
by difcrjargetf wttnou't a fffecial agreerrie'nf for that purpbfe. 
The reafon of this will apply with considerable force/ even.to' 
the cafe of bonds actually fold. It is the pkym&ni of the nitmey, 
not the bare afftfcnriunt wh'icrf forms the confideration in either 
cafe; if the money be not £aid, th£ coh'fidefation fails, as com^ 
pletely* as if no 1 fuch debt had in truth exifted.- Where is the' 
difference to the affigilee ? The queftion in fubflfarice is always 
the fame, namely, hat the aflignee received the Cohfideratibn r * 
for which he paid his money ? For tmlefs he has,' the vendor 
cannot ex fcquoet bono retain what Be has received/ 

This cafe is aifimila'ted (tho' I think not very aptly) to tfiator/ 
the fale of perfonal property. But admit the likenefs for a* mo- 
ment, and the argument oil the other fide will not be thereby' 
.foengthened. One man then fells t6 another a horfe, or id 
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many bufhels of wheat in the pofleffion of a third perfon, arid 
fends an order for the delivery; the.peribn on whom the order 
is drawn, has the property actually in pofleffion, but afterwards 
fells it, deftroys it, or refufes to deliver it up. Will not the 
vendor be liable, upon his implied contract, not only that the 
property was his, and in exiftence, but alfo that the holder 
would deliver it on demand? Such is the nature of an align- 
ment of a bond, which in truth, is the mere transfer of fo much 
money of the affignor's lying in the hands of the obligor; it is 
« not the fale of the paper and wax, for that might have been fold 
Without the aid of the legtflature. 

No argument of weight can be drawn frpm the ftatute of 
Ann, the profefled object of which, was to affimilate promiffo- 
ry notes to bills of exchange; to afcertain the time, and terms 
of the endorfer's liability. 

The argument, that an implied agreement on the part of the 
fcffignor, cannot be prefumed, becaufe the parties might have 
exprefled it, proves too much ; for it. would defeat fuch an im- 
plication, in cafes where it is admitted to exift ; fuch as the im- 
plied warranty upon the fale of perfonal property; and in cafes, 
where the confideration happening to fail, apromife to repay 
the money, is implied. 

As to the difficulties apprehended by the counfel for the ap- 
pellant, they are not infui mountable. It is not neceflary for 
the court to fpecify, at what period, or upon what conditions 
the remedy againft the affignor may be purfued. It is fufficient, 
if it be laid down, that due diligence to recover the money from 
the obligor muft be ufed; and what is due diligence, muft al- 
ways be a fa& fit foe the determination of a jury, upon the 
whole evidence jfubmitted to them. 

Randolph on the fame fide. I {hall endeavor to (hew, 
that the liability of the affignor is founded la common law 
principles. The examples of implied affurnpfits mentioned bjr 
Mr. Wajbingtm, are entirely correct, but I cannot perceive, 
why they were enumerated, unlefs for the purpofe of diverting 
our attention from a general principle, not coming literally 
within either of thofe mentioned by him, but which mjuft de- 
cide this queftion. This principle is laid down by lord Manf- 
field, in the cafe of Mrfes vs AfFarlane, 2 Burr. 1008, inaa- 
fwer to an objection againft the defendant's being obliged to re- 
fund money, which he had improperly recovered in an adverfa- 
ry fuit, I will quote his words: a If the defendant be under 
an obligation, from the ties of natural juftice, lo refund, the 

law 
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law implies a debt, and gives this a&ion, founded in the equity 
of the plaintiff's cafe, as tt were upon a eontrafl*" Again, he 
lay$ it down ? that this action will not lie, if in confcience and 
juftice, the clefendant ought not to keep the money. Now for 
the application of the principle ; if the debt had not been due to 
the aflignor, it is admitted that he would have been liable. 
Why? Becaufe the confideration having failed, the aflignor ex 
aequo et bom ought not to keep, what he had received, and he 
is prefumed to have contracted tq refund it. But is the filiati- 
on of the aflignee better, or is his equity Jefs cogent if the obli- 
gor be unable tp pay ? In both cafes, he lofes the thing purchaf- 
ed, and paid for, and con[equently y in both, the confideration 
has failed. Nor is the fituation of the aflignor made worfe, Cq 
as to create in him an equity, ftrong enough to repel that of the 
aflignee; for the debt might as well have been loft in the hands 
of the former, as of the latter. 

The only difference between the alignment of bonds in Eng- 
\ana\ and in this country, is, that in the former, therightto/tt* in 
the name of the aflignee is not tranfered, and therefore it is accom- 
panied with a power of attorney. If the money cannot be re- 
covered, it is not queftioned but that the affignor is liable, 
whether he fold the claim or paid it a^ay in difebarge of a pre- 
cedent debt. ^\nd why is he not equally liable, where by 
the afBgnment, he puts it in the power of the aflignee to ufe 
his own name, inftead of that of the aflignor ? 

It is fuppoled, that we muft feek to. {helter ourfelves under 
the likenefs, which bonds, when afligned, bear to bills or fta- 
tutary notes. \ difclaim the comparifbn, and (hall confider this 
cafe as ftanding upon the fame ground, as notes of hand did be- 
fore the ftatute of Ann. tt is not true, that the right of reco- 
very againft the indorfer, was created by that ftatute ; /or 
prior thereto, the aiKgnee had only to demand the money from 
the drawer of the note, and oi) refufal he was at liberty in- 
ftantly to fue the indorfer. Lambert vs Oake$ I Ld. Ray. 443, 
it may pofRbly be faid, that notes were within the cuftom of 
merchants, as well as bills ; but this Is not the cafe, Kyd on 
bills 12. 

I do not confider it neceflary, that a fuit (hould be brought 
at all againft the obligor; for if upon demand, he refufe to pay, 
the aflignee may purfue his remedy againft the affignor^* as in 
the cafe of promiflbry notes at common law. It is like the cafe 
of a covenant to make a good title to lands, where, if it be not 
\vl the power of the vendor to do it, the vendee may fue imme- 
diately 
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diately upon the covenant, without waiting the iffue of a pre r 
Tious fuit to try (he titie f ' 

Many difficulties have been fuggefted, and thrown into our- 

way, which tho* they may emnarrafs us, csn never change well 

eftablifhecl principles. I will attempt £0 anfwer them, tho y it 

is certainly not necefTary. What is the degree of diligence 

whfch the affignee is to uk 9 \n demanding, or (if a fuit bp ne T 

ceffary,) in fuing for the money? The anfwer is, that the jury 

determine that queftion upon tjie circumstance's of 

here are a. variety of jnflances in whicl) the jaw has, 

iyhat is convenient tjme. 

I, can all the affignors be fried, feparately qv toge^ 
k they cannot. There, js 3 privity of contraft be T 
ifignor «uid his immediate ailignee, and ponfequeiit? 
cr can go no farther back. Jt is h'ke the cafe of a 
warranty f where the .covenant can extend pnjy tp the parties 
immediately contracting. 

Wa?hjn£ton in reply. The argument, that the plaintiff 
may recover, where the defendant has received money, which 
ex ceq\to et bono he ought rjot to regain, may proyeany trying, or 
nothing, in this cafe. Jn the application of it, the counfe! are 
compelled fnft tQ Seg the queftion. Is the afligrior bpurjd in 
conference to refund? If the consideration h#s failed, he is; but 
if a real confiderathn were given^ he is not. ft ts contended, that 
the confideration has failed, and io if would have done, if it had been 
a fale df a horfe, which inftantly-after died. If the thing fbltt 
had a real exiftence, and the Vendor had a right to fell, the fub- 
fequentlofs of the debt could do more bind the confei^nce of 
the a/fignor/.pha-n it would .{hat of the vendor of 3 horfe, in the 
cafe fugpofeij. 

The alignment is refrmbled to an order upon the obligor to. 
pay. The. likenefs might be more eafily difcerned, if it were 
the cafe of a paper not negotiable] for theh a it could only l>e 
•conftrued as a direction how the money fhould be paid. But 
tyyng affignable, the obligee fells his right to the bond, in the 
fame manner as he might 'difpofe of his right to any perfonal 
chattel r wba:tever; the implied coptracl: is the fame. 
t %he cafe of Lambert vs Oake^ as reported in §alk. 127 — i^ 
. ^^,.244, and Holt, jR^/117, appears {0 have been, that of a 
bill of exchange. So that nothing can. be tfience inferred, to, 
do away the ftrong prefumption, to be drawn from the Statute 
of Aw ; namely, that legislative ajd w^s peQeffary to fubjec$ 
%ht enderfer. ' \ . . 

ROANE^ 
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RpANE, J.-^Tbis is an afiion op the cafe, brought by the 
^flignee of a bond, to recover of his immediate aflignpr, com- 
pen Tation on account of the non payment of the bond by the 
pbligor. The fir# count ftates a fpecjal agreement of the affign, 
or to be liable on failure of payment, The fecond, ftates tha 
i&bility, as a legr>! inference from the »ffignment for valuable 
confideratjon, and th<> njon-payment by the pbl'gor, Thethir4 
count is for money, had and received. But the cafe as ftated 
by the jury, allows no ground to prefume a fpecial agreement, 
and therefore, we muft decide this as a general queftion. That 
queftion is, whether an a&ign can be maintained againfl: thS 
affignor of a bond, without a particular undertaking on his part 
to infare the payment? That due diligence was ufed by the ap* 
pellees to recover the money from the obligor, is admitted by- 
the verdicl ? and therefore, this cjr^umftance will fee confidered 
as forming a part of the cafe, 

In thp cafes of bjlls of exchange, k is admitted on all hands, 
that zn a&ion will jie againft the drawer or endorfer, if pay- 
ment be npt made by the (Jraweej but it is contended, by the' 
counfel for the appellant, that this arifes out of jthe cuftom of 
merchants, As againft the acceptor, the argument is correct. 
He undertakes to pay the debt of another, and eonfequently, 
can only Ve charged in a fpecial. action on the cafe, founded up- 
on the cuftom of merchant?. IJut againfl: the drawer or indor- 
fer, indebitatus a[fumpfi( will lie, becaufe the draft in itfelf im- 
ports, a debt to be due, Prpmiflbry note*., ftand in, the fame 
fituation, the ihdorfer being eonfj4ered as a drawer. It is on 
account of the prifity between the jndorfee and' th« indorfer^ 
that this a££ibff may be rriaintajned, The action ?£ not founded 
on the bill or note, ' Uit upon the implied undertaking, and the 
bill or not^, is evidence only of that undertaking. ' Thefe prinv 
ciples owe their exiftence, not to the cjjftpm 6f merchants* but' 
to the common Jaw, 

Let us purfue thefe principles, #nd they will giva light to : 
the further inveftiggtton of this queftion. The cafe of prormflb- 
ry notes will be an important gindej and therefore h will be 
pro*or to fee, how they ft ood/ previous to the ftatute which it 
is fuppofed cteated the liability Of the,indorfer of them. Lam*' 
hn V4 \ Qakety js moft cor redly reported in I*d% Ray 443, as 
the observations made by Kyd iT \ m $ treaties on bills of ex- 
change, page 109, incontcftably prove. This cafe was decick 
ed antecedent to the ftatute-pf A«n> and was cpnfequently go- 
verged by the principles of tfie cpmrnon law* It was there 

determined 
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determined by Urd Holt, that the indorfce of t promiffbry 
note, might recover againft the indorfer, if payment of the note 
had been demanded and refufed. It would feem 33 if this cafe 
decided the queftion. . Bonds in England^ are not affignable, 
and therefore ftand in the fame fituation as notes of hand did at 
the time when this cafe was determined. I can fee no reafoo > 
why the affignor of a bond fhould not be liable in the fzms 
manner, even in that country, though I do not at prefent re- 
coll eel: any fuch cafe. 

• In this country, the affignee of a bond acquires a legal right 
to bring fuit upon it, and to receive the money, difcharged from 
any controul of the aflxgnor over the fubject ; it is therefore his 
duty to bring fuit. The affignment does in itfelf import a debt 
due to the affignee, and there is the fame privity of contract 
between th$ two parties, as ex'^fts, in the cafes of bills and 
notes. They are all governed by the fame comnjon law prin- 
ciple, and qonfequently, an indebitatus ajfurnpfy will lie in this 
country againft the affignor of a bond, in the feme rnanner, as 
k will in England againft the indorfer of a bill or rote. The 
object of our law was not to defeat this common law remedy, 
but merely to givesa right t<^ the affignee to Cue in (lis own nanae^ 
which other wife he could not have done. 

The fame common law principle will extend much farther than 
the, cafe now before the court. I have no doubt, but that it 
will rfeach the cafe of a transfer of a bond without a^n aflign- 
i&ent, and that the transferee having ufed due diligence to re- 
cover the money, may maintain an action againft the peribn 
from whom. :he obtained it, for money had and received^ the 
afHgnor can defend himfelf only hy an exprefs ftipujation tp the 
contrary, ^lit, the cafe of bills, transfe red by delivery only, it 
is: .laid down irt.i Ld. Ray<> 443, that the perfjpn making the 
transfer ceafes to be a party to the bill ; that it is afale, arid the 
feller not bound to refund, if the bill be not paid. i% But Kyd in 
his treatife on bills of exchange page 60, very properly pb- 
ferves, " that this is only true,in f the cafe of a demand by a fub- 
fequent party,* when feveral have intervened between him and 
the perfon againft wliora tbe demand is made; it can nevec*ap- 
piy ds between the immediate parties to the, transfer; for 
though the perfon who has given the money for the bill or note 
cannot recover againft the perfon who received it, as indorfer, he. 
may recover in an action for money had, and received for his 
ufe, as the transferer mull be underftopd to. undertake for the 

" *>,„ .. . '' '" " % " "" bill 
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bill being duly £aid." This is certainly found do&rine. I am 
for affirming the judgrrienr. 

Carrjngton, J. — Independent of thofe principles of the 
common law, which create on the part cf the aflignor of a bond, 
an implied undertaking to pay, if the obligor does not, the gene- 
ral understanding of thofe who enter into negociations of this fort, 
would be fufficient to mdke the aflignor liable. The aflignee, 
purchafes principally upon the credit of the perfon from whom 
he receives the bond. He is not always acquainted with the 
obligor, or with his circumftances. 

The difficulties which were mentioned at the bar, are not in- 
furmounfable. Whether due diligence had been ufed by the af- 
fignee to recover againft the obligor would neceflarily be a mat- 
ter in iflue between the parties, and would upon all the circum- 
ftances of the cafe be decided by the jury. 

As to the extent of the aflignor's liability, I think it can on- 
ly reach the fum a&ually received, in cafe the obligor is able 
to prove it. If he cannot do this, it is to be prefumed that he" 
received an equal fum with that due upon the bond. If incauti- 
oufly, the confideration a&ually received be not ftated in the 
affignment, and it can no otherwife be proved, a court of equi- 
ty is open to the aflignor, and he may there feek a difcovcry of 
that fa&. 

As to the lengths which it behoves the aflignee to go in pur- 
suit of the obligor before he can refort to the aflignor, it is un- 
necefTary to lay down any general rule; it may fuffice to fay, 
that in the prefent cafe, he went far enough. 

Lyons, J.— rThere is in this cafe, but a (ingle queftion pro- 
pounded by the jury ; which is, can the aflignee of a bond 
maintain an aftion againft the aflignor, without a fpecial under- 
taking by the latter to infure the payment ? No fa&s, or cir- 
cumftances are ftated, from which it can be prefumed, that the 
aftignment was conditional, or that it was fuch, as in any man- 
ner to difcharge the aflignor from all recourfe againft him. 

To get at the real point in this and fimilat; queftions, we 
mould firft fettle, what is the eflence of the contraft which the 
parties enter into? what is it that is difpofed of by the one, and 
acquired by the other? 

In the fale of lands, the vendee purchafes foil^ not parch- 
ment. If it be a bill of exchange, a note of hand, or bond, it 
is money in the hands of a third perfon, which is given in ex- 
change, by the perfon to whom it belongs, for another fum of 
money, or far fomething elfe which he deems equally valuable. 

The 
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'fhejtaperi is dnly the evidence of his right, and irt hfelf ha^' 
no intrinfic worth. In this cat*, we are to prefume* that it 
lull 6onfidefation was given, which coutd not have been for 
the paper and Wax, bat for the money $ which the oond import* 
to belong to the afHgnor. If a full confidefation had not been 
paid, that might have been a circumftance, from whicn the jury 
might have infered a fpecial agreement On the part of the afliguee^ 
to take the bond without Fecourfe. 

k . The right of the afiigoee to retort h*ek to hini from whom 
he acquired the bond r is bottomed upon principles of common, 
law. There is an implied agreement by the affigndr, that the 
money which he feHsy and for which he receives an equivalent^ 
{hall be received by the purch'afer, as much fo, as if any per. 
fonal property whatever were tne fabjf & of the contract. There 
is no reaion, why an implied warranty ftiouM not exift in the 
&le of borids, as Well as in the fafe of other property. 

If this right then exifted antecedent to the a£t of 1^48,- 
Which made bonds affignablc, how is it afre&ed by that law ? 
New rights are acquired Under it, and the inconveniencies of, 
the common law* which obliged the atfignee to afe the name of 
the aJftgnor, are removed* 

But this is o&viouiiy intended for tns benefit of the a$gnet r 
and cannot be conftrued coriiiftemly with the fpirit of the law, 
to deprive him of pre-eaifting rights.- The legiflatire could 
not mean to provide him with a new remedy, and at the famr 
time to leflen the fecurity which he before enjoyed, nor does 
fuch a conference grow out of the Taw. It was ftrongly in- 
flated upon at the bar* that foch a concfafton was fairly to be 
made, becaufe a femedy agatnfl: the ailignor was not given* 
The anfwer to this is* that it was not neceffary? and fince it 
is not exprefsly tafcert away, it Ml continue* to exift as it did 
before the ftatute was made. 

Upon the whole f am of opinion, tnat: the allignor ii Habley 
unlefs there be ibme fpecial circumftances to fee w that it was 
not fo intended by tb« parties^ at the time the alignment was 
madt. 

judgment aiimedi 
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N OR TON, 

Against 
ROSE. 

*TMHS yr*s a bill exhibited in the High Court of Chahcefjf 
JL by the appellant, to be relieved againft a judgment at 
law recovered againft him by the appellee, upon an affigned *• 
grcertient fo'r the payment of money. 

The fequity ftated was, that the plaintiff had bound bimfetf 
to pay td GfOfge Anderfin^ £ 45b, being the balance fuppofcci 
due upon a fettlement of accounts; that he had infilled Upon 
certain credits for money paid by Chivies Harris, "to George 
jfnJtrfon, to a part of which* he, the plaintiff, was entitled. 
But that the plaintiff, relykig upon Anderfon's af&tancesj that 
no payments had been made to him* by Harris and that he wa$ 
infolvent, executed the following agreement viz: *• We John 
" //. Norton and George Ahderfon^ have this day entered into a 
tc finaf fettlefflehtof all our accounts of evtty denomination 
w whether in bonds, open accounts, bill?, money* or traffic 6f all 
u and every kind, from tfie earljeft period to this day, and we 
*' agree, that there flfali be paid tothefaid George Anierjon by 
** the laid NMon y (as foon as he dan poffibly effeft the fame) 
u jT 450, which is to be confidered as Ml payment for every 
cc debt that may' have been due, and is due at the prefent date 
** from the faid Norton to the faid Andhfon, as alfo for all and 
" every tranfa&ion the fail Anderjon has had with any perfon 
tc m wnich the fiid Norton held an intereft in any manner 
cc whatloever. Theabovepaymenttobe made on, or before the 
tc lft of January next." This agreement was figned and 
fealed by Norton^ who at the lame time received a counterpart 
thereof, fealed bf 4nder/on. 

The bill far the t ftates, that after the execution of the abory* 
deed, the plaintiff drew an order upon Wilfon and John Nicho* 
las, in favor of Anderfon^ for £450, in difcbarge of the fum 
mentioned in the above deed, but that it was neither accepted, 
paid, nor returned to the appellant* 

The* bill praved an injunction againft a judgment ^btainei 
upon the aforesaid agreement by the defendant Roft^ as aiCgnee 
thereof* to be allowed all difcoimts which he eottld make appeaf 

£ i agaaifc 
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agahirt AnJirfert % and for general relief. An injun£Roi* titf 
further order was aw\»Jed. 

The defendant Ro)e by his anfvver denied any notice erf the 
phintifPis eqnity, at the time of the alignment made to him, 
and infiftcd that fie was a bono fide purchafcr of the debt iu quet 
tion for valuable confhicration paid tcf dnderfon. 

The depositions in the caufe eftabliftied the receipt of a fum 
«>f money by Andtfjo* from Harris j but no proof of the plain*. 
tifs title to any part of it, or refpe&ing the order drawn upgn 
Unhdati wn« exhibited. 

The caufe being let dnwn as to the defendant i?j/l, {Ander- 
/on not having frnftftred,) the court delivered the following 
opinion, a that the order ftated in the bill to have been drawn 
41 by the plaintiff upon Wilfon'&c\\ John Nukelasy payable to the 
" difenda* Ge&rgt Atidsrfa could not have been legally dif- 
u counted againft the debt claimed by th* other /.efendants in 
* c . virtue of the dflfcd acknowledged by the kill to have been cx- 
41 ecuted by the plaintiff* and that the plaintiff cannot fet oft* 
* againft the (aid dpbt any equitable demand which he may have 
n a risrht to clajcft. firoiw the {aid defendant Cwgt Anderfin* 
The bill was difiniffed a* t»tfce defendant JEj£, and the caufe ( 
continued a» to Aniwl'oti* 

From this decree, Mrbtr appealed - 

WicKHAM for tfoe appellant. The queftiQtt l$> whether a 
bond, in tb* hwi* of an affignte without notice, it difebargef 
of 411 o#igmal equity *xifliag againft it? I ihall contend, that 
it is not. id, Upon general principles of la w> aind idly, up* 
on the juft eaniiru&ioa of tha a& of AfiemWy which permit* 
bond? to b£ affjgnedr . 

Tlie- afl}grin*£nt of \iUfk iti action r oart|>ot Co fitf change the 
4u>je# of ircijeciadofy as to make it the evidence of a debt i& 
the hands of an afitgnee;, when, m truth, no debt exifts. If it 
were ordinal I y VQld, the alignment cannot give it validity. 

The cafe of Turton and BittJ$n y I P. Witt. 497, is coticlufiye 
wpon this point to prove* that the equity which was originally 
attached to the bond, follows k into che hands of in. a|Egnee^ 
wkh^ or flwbou* notice. 

The 
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Picket and MTfris, was £rft argued, and one of the points dt (cuffed 
ia tfcat eawfs:ih*f»HriBg the o»ly queftioh i|> JVcrfw*. and /fyfo t"nt latflar 
wai fcmufht on before a dectfion wart given in the former* 
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The *groynd upon which this, court jrelieve& i«, that the 
ytaintlff, ought not in equity to recover, becaufe no debt wai 
due. The alignment can only transfer the right of the obligee^ 
and will not cceate a right. 

Thus the queftion (lands upon general principals bat adly^ 
wpon thejuft conftruSion of the aci of 17481 Ch. 17, § 7> 
there is lefs room for maintaining a contrary opinion. The 
Jaw after authorifing the afiignment of bonds, awl permitting 
the affignee to die in his own name, provides, u Chat in any 
ftfif upon ftich bond, bill, or note, lb alfigned, the plaintiff 
fhall allow all plifcoumslhat the defendant can prove* either 
againft the plaintiff himfelf, or againft the firft obligee, before 
notice of fuch affignment was given to the defendant," 

The aft makes no diitin&ion, between legal and equitable 
ciiicouuts. The word difcount^ is much broader than payment y 
and was intended to let in the obligor to any defeace agaiaft 
the affignee, which he might have kt up againlt the ojmgee. 
Would it not be ft range, that the obligor fhould be protected 
againft the affignee, as to partial payments made to the obligee, 
and yet, that hefhould be left escpofed to his entire demand, 
where tri equity no part of thefeond was due? As t& discounts, 
the afiignce buys at his peril, and confequemly, it becomes his 
duty to be fatisfied upon that iubjedt, belarc he concludes the 
negociation. At the fame time, and with #qual convenience 
he may, and ought to know from the obligor, if he had* any, 
and what objections td the payment of trie bond. Tbk obier- 
yation is intended to anticipate the argument of inconvenience, 
which may probably be infifted upon, and to fhew* that bonds 
wer# not considered by the legislature in the fame light with 
thol« negociable papers, which on account of their ufe in mer- 
cantile transitions, are rendered as current as poffible, and 
are on that account, fubjed to different rules. There ka wide 
ditHn&ion .between bills of exchange and bonds; the former are 
drawn for the tranfmiflion of money from one country to an- 
other; they pafc through many hands, and if every perfon who 
became an aflignee, were under a neoeffity of applying to the 
drawer and indoders to know whether they had objections to 
paytlig the bill, it would ftop their circulation altogether* It 
is on thin account, that an equity originally attached to a bill, 
does not follow it into the hands of an affignee without notice. 
On Che other h?!id^ bonds feldom circulate out of die neighbor- 
hood in which they were created; they fcarcely ever travel into 
foreign countries, and ihere i$ therefore liulp of no inconveai- 

ence, 
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fcace, in gaining all neceffary information rcfpefimg them f 
from the pf.Ioa who is to pay* Whoever therefore takes a 
bond without enquiry, takes it upon the faith of the aiSgnor^ 
atid if he be deceived, he muft fuffer in the mean ijme foV his 
jniiplaqed confidence, and feck for reparation from the perfoij 
who had deceived him. ■ . 

W ash I ngtcn for the appellee. I fliall make two points; 
lit, That $he appellant l^as not eliabliUied an equity of any fort, 
againit tfnd&rfon, 2-Jly* if he hud, that that equity would not 
follow the b©r,d into the hands of an ail]gnee> for yaluable con-* 
^deration, and without notice. 

The firft point depends upon the evidence which is contain^ 
cd in the record, The bill ftates, that the appellant was enti- 
tled to a pr^poitioii of the fales of certain goods, which were 
put into the hands of Charles Harris^ by Andvftm. The proof 
is complete as to the delivery of the goocis, and the amount for 
which they were fold; hut there is no evidence, that the appeU 
Jant had any intercft in them, and confequently, this important 
fa£i refts altogether upon the allegations i#.the bill. 

As to the order upon NUbc!e$ y it is expofed to the fame olv 
fervation; there is no evidence reflecting it, and if there were, 
the appellant by his own- (Hewing could fet up no equity on that 
account: for he admits* that it was neither accepted, nor paid 
by the drawee, and that he had no funds in his hands belong* 
ing to the drawer, , So that notice of the refufal, or the re^ura 
of the order wt$ immaterial to the appellant, 

The iecondpoint is new in this court, and of great impor- 
tance to this country, in whatever manner it may be decided. 
It is. admitted, that in ,the Qafe.of bil{s of exchange, the indor- 
see is not ehargcabfo wjth any original equity attached to the 
bill* It kcqually in difpti table* that this principle applies to 
all negociable papers' in England \ and the law of this (late, 
which makes Bonds afBgnabie, brings them within the reafon 
and influence of the fame principle. The application of this 
rule to bonds, is to be defended, lft, upon the policy of the 
thing, and fcdlv, upon long eitabliihed maxims which prevail 
in this court. 

As to the firft, it is not difficult to forefee, that iftheaffignee 
of a bond «aaft take itfubjecl to any concealed equity which 
may he attached to it, the nsgoc lability of fuch papers* would be 
at an end. Tn* defi£n of the legifliture, in making bonds af- 
fignable, was to creates kind of circulating medium, in order 
to fupply the want of real money, and to accommodate the 

planters 
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{Ranters of this country. But" if it be neceflary fbr tfhc perfoft 
\v!io is about topurehafe a bond, to go from, one pare of the 
fta<e to the orher, in fearch of the obligor, in order to obtain' 
information concerning its validity, he would rather relinquifH 
it altogether. . * 

As to the principle ufelf, it is interwoven with the bfft e£* 
tali iiihed maxims which prevail in courts of equity. ^ 'The a£-' s 
iignee of a negotiable paper, acquires a legal right to lb e?. mo- 
ney, of which the paper is the evidence; of courfe, he has the 
hnvinhUjavor, The obligor, may oppofe the demand/ By 
the equity which was originally attached to it. Butthe&fEgnce' 
being a purchafcr for valuable confider&tion, and witViit no- 
tice, has at Ua ft as much equity to receive, as the obligor or 
drawer has (o withhold payment. The equity then beingequal, 
the Jaw rauft prevail, nay, fo far d$es this principle gtf, that 
in cbiudts of a .merely equitable nature^ if either has obtained an 
advantage^ tho* not a legal one, the court will not deprive him 
of it, but will bave him to maJc^ fuch ufe of it as he can.* 
liravc* Ck. Rep. 30 1. This court, when applied to for relief? 
flguinft a judgment obtained by the* iignee at law, nrmft be 
ailur.d thai; there \$ jupeiitr* equieykhx the fide of the perfon sfk- 
\\\z its aiJL But if the parties ftand equal in point of equity, 
U will not interfere between them. \t is admitted, that this 
principle applies to bills of exchange, f When notes of band 
Were, made afUgnable, they became of Courfe fubje& to the fame 
rule, not oh accountof commercial co:ifiderations, but becaufof 
they were thereby brought within a rule of equity, which ir> 
its operation is univenal. Cunning. Bills no,. But where the 
sflignrnent transfers no legal tig ht, there, if the equity be equal, 
lie who has the prior equity mult prevail, Up'on this latter rule, 
the cafes of Tur ion and Be?iJ':r tl 1 P. IVUL 496, 10 Med. 450, 
and Hi!! and Caillovei, 1 Ve%. 123,- were decided-' The^ffign- 
ment of a bond, in England, can only, pafs ■ an' equity ; the 
meaning of it is, that the aflignee is to have all equitable ad-* 
vantages from ir, v/hich the aifjgnor pofiifled. But if he had 
no equitable right to the money, he could transfer none, - 

Ob/erve'how the principle runs through aJK cafes coming 
within it, tho' totally unconnected with commerce. 

If a truftee fell land to a tbird perfon, for valuable confide** 
ation, and without notice ofthetiuft, thepurchafer is-difcharg* 
ed from the claim of the ceftui que trufl % becaufe* he has the lau» 
in his favor, and has alfo equal equity. As to the inconveni* 
ence of tins doctrine to the obligor, it is eafily avoided ; he 

may 
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SUV give notice of hi« equity io the public news-paper?, «f f# 
may infinite a fuit againft the obligee, which would he notice 
t > ihc whoU world, and would thereby rendar any fubfcqucnt 
S&gnee, a lit* pgxdtnt$ purchafer. 

WxtKttAM. It is admitted tint in ffv/ty, bonds were af* 
finable M>?c the aft of 174$$ ar.J that the' equity originally 
a^ach^.l fo them, followed into the hands of -an affrgnee.. 
What* rli . a was. the ohjeit of this law ? Not to render bon,di fuH» 
jrrts r.f co-rmsrcial negotiations, nor to make them an article 
at vr^fiit. No merchant would purchafe a bond, unlefs for 
ufurtovs p-jrpofes, fiocc they could never anfwer the end of 
traiifaii'Piig m v.iey to a foreign country, as bill* <;f exchange 
do. 1 he obviou* inention of making: bonds aflignable wa^ 
to prevent circuity of a<3ion, and to do away the necrflity of 
H'companying them with powers of attorney, as formerly. It 
nnabled men more eafiiy to fettle with each other, the debts 
which they rcfpcclively owed. A, being indebted to H> and 
C, to A, the alignment of C's bond, prevents the neceflky of 
more thin one fuit. 

Hut whir I principally rely upon is > that the nft of Afiem* 
"Wy, by allowing the oMijor to avail himfeif of all juft Hi (counts 
a^ainfr the oSligee, as well as the aflignee, before notice of the 
>m|nment, firms a mo ft decided difference between thecal of 
boi>, and bills of ex^-an^e. In the Jirft place, it a(Ford^ a 
complete anfwer to thes tnconveniftiKc which is fo much relied 
upw by the courfal h? the appellee, if the aiTignee fhould be 
compel lad to make enquiry before he receives it, and which i{ 
is fuppofed. would tend to prevent their negotiability altoge- 
ther. For fince every Shilling of the bond may have been paid, 
if the amgnment be accepted without enquiry, as to that point, 
the aflignee muft fufrer for his negleci, The ftatute Therefore, 
impofes it as a duty up an him, to make the enquiry, let the in- 
convenience be what it may i or if he do not, he ach at his pe- 
ril. What is to prevent him from extending his enquiries to 
other circumftances, jefpeclmg the validity of the bond} 
Wr.en it is confidered, that this very law, fpeaks alfo of bills 
Or exchange, without making fimilar piovifjon as to difcotin!*, 
I cannot fail to deduce this principle from it; that the legiflv 
ture'confidered the two cafes as entirely dimmilar, and by mak- 
ing bonds afligrfable, they did not thereby intend to regulate 
their negociability, by rules, which by the law of merchants 
were applicable' to bills of exchange. It is fair to contend, ttaf 
if the cai'e of an original objection to the bond, be not within 
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th« Tett£* of this law, which permits difcofcnte to be claimed^ 
it is within the fpirit and equity of the provrfiori. If the obli- 
gor be fuffered to defeat the ailignee of a part of his claim, bjr 
proving that. lb much hath been diicharged, what fhoui J pre- 
vent him from a iiinilar adyantage, if fnftead of hs having bun 
difcharged, it had nerer been juitly dusf it is not an unuiuil 
thing, to eonfider cafes which are rtot itri&!y wi hin the letter 
of a itatute, to be within the equity of it. Thus the a<ft of If* 
mitations, docs not literally apply to an equiiablt itmand^ fince 
it fjiealatjnly of atlifni known in tinrt* tf law\ yet the our t of 
Chancery has adopted the Aatute by analogy, becaufe fuits in 
that x:ourt, are equally within the equity of the ftatute* If no 
good rcafon can be affigned, for diiting (lifting between lega^ 
and rquitable dijeounts, C2fl it be fuppofed, that the legiflatuf* 
intended a diftirxftton ? 

As \o bills of exchange, thsy are m every ^fpecJ different- 
from bonds, and the principle which is contended for as 'applk 
cabteto tWni, may be fuppcrted by ftrong reafons. They are 
always remitted to foreign countries j. they there pafe through 
many hands, and anfwer all the purpofes of actual money. 'To 
iubfaS f nem to legal, or to equitable difcounts, tvoukl defeat 
their tife Entirely, andofcourfe, they are protected, by the law 
of merchant*, from all objections on the part of tt>e drawer and 
indcrrfers, wnrtber they m facto, as were originally attached to 
them, or fuch, as might afterwards have arifen. The reaibn, 
that notes rn England are confidered as being within the fame 
principle, is, that the words of the flatute of Ann, ftrongry 
affimilate them to bills of exchange* But above all, there fe 
no provifion in that ffatute, fimilar to that, which fo evidently 
diftinguifces the cafe of bonds from brHs by otrr law, and which 
prevents a cenjltuft'toHy which could tend to affimilate them to 
each other. 

It is attempted to remedy the inconvenience which the obli- 
gor muft labor, under, if the principle contended for be correct, 
by faying, that he may give notice of his equity in the public 
news- papers. 

But furely, this would feldom better the fituation of purch*. 
fers, it would feldom afford afftaal notice to any pcrfon, and it 
would certainly never be confidered as implied notice. 

The rule that where equity is equal, he who has the law in 
fii* favor muft prevail, is in general correct, but in this cafe, 
it is inapplicable. The equity is not equal, becaufe k beM% 
the duty of the aflignee to inform himfelfi whether the bond 
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fce juftly due, before he throws atvay his money, h* can ti&tef 
be permitted to found aa equity ujx>n hi? own negligence, If 
•he might have had notice, and ought to have (ought it, Ke is 
as culpable as if he had actually obtained it. As to Norton, the* 
•fame charge \$ not imputable to him. It is neceiTary that there* 
ihould be confidence between man and man. Kb was him fell 
deceived by Jndtrfin y and was of courfe a ft ranger to the in* 
juftice which had been done Jiirri, I admit, that if a truftee fell 
land without nptice to a 11 ranger, the rule is as it has been ftat- 
£d. But if on the face of the deed* or from other circumflan- 
ces, the purchafer might have ground to fufpc£ that a truft e&- 
ifted, he would be chargeable with the equity of the xeftui qui 
truft^ on account of his neglect. The cafe of afllgnees of a 
bankrupt, is more? analogous to this, than any which the oppo T 
fite counfel has cited* The legal eftate is vefted in them by 
the alignment $ they may bring fuits in their own names^ and 
being genewd^ if not always creditors, they are affignees for 
valuable confide rat ion. Yet it will not be questioned, but^hat 
t debtor who has an equity againii the bankrupt,, may fet it up 
againft the affignees. 

Randolph on the fame fide, t will not bottom the argu r 
ments which I fhall ufe, * upon the policy or convenience of 
extending, or of limiting the negociability of bonds; but at the" 
iame time, it will not be improper that this fhould be confider* 
ed. We fee that, whilft in (Jreat Britain notes of haiai are 
made negociabje, it is hot deemed a wife measure to render 
bonds fo. The former were introduced for the purpofes of iiv* 
ternai commerce, and hiving been preceded by Goldjmktfs notes, 
which circulated like bills of exchange, it was thought wife to 
place notes of hand upofi the fame footing, and to afljmilate 
them to the two former. But ^an it be fuppofed, that at the 
time when bonds were made affigfnable in this country, it was 
intended to increafe the circulation of paper credit? The very 
teverfe was the policy which governed that country, to whom 
we owed the liberty of paffing laws. In the year 1705, notes 
of hand in England^ aflumed, by legiflative authority, the high 
ground upon which they now ftand. Yet the Affembly of 
f lrginia y with thjit law before them, did not think.proper ta 
exalt bonds to the fame ftation. And yet this law of our own 
country, will apfwer all the beneficial ptffpofes for which it 
was made, although our confau&ion of k flaould be fowKj W 
be accurate* 

•,--'■ ' ■ if 
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If the equity be fubfequent in time to the creation of the bond^ 
ft is admitted, that it attaches itfelf to it, and accompanies the 
fcond into the hands of an affignee. Suppofe it to be c eval witt^ 
the bond; the Englifh cafes prove that the fame coiiiequence* 
follow: Suppofe A gives his load to B, and B gives a bke 
bond to A: though A fhall afligu the bond of B to a third per- 
Yon, yet would it be conrended, that B might not effer A'a 
bond as a difcount, nocwuhftataduig it was coeval Willi 
bis? 

The Jcgiflature of 1786 revifc this fubje£t, and pafs a law 
fimilar to that of 174.8; they ftill hold out pro e5>ion to tffc 
obligor^ agai< ft all jutt difcunts which he can e(tab!»fh agaii ft 
the oHligee, as well as againft the afligree, and they aganvfub- 
ject the latter, to the r eceflicy of ecquifirg into the nattire of 
the debt which he is abou to pur» rufe. tVith a full knowledge, 
that bills of exchange were exempt from this clrg, no difpoiiti- 
on tO'aiSrmlaie the one to the other is to be difovered. 
Ootid language have exprefle', moie decidedly, the legifl. t've, 
co,, ft ruction or the former law, and their prefent detei ruination, 
to difti; guifh theft nefi-ociab!e paper?, from each other i They. 
&y, that the aiTig ment of bonds, notes &c. Jha lb? valid \ 
meaning, that the.afligr.ee (hall thereby gain a legal right to 
fiie in his own name: and ihis was the foie, obje& ofthe former, 
as well as of the latter law. 

But tt is particular y worthy of ohfervation, that though nbtes 
of hand, according to tie fta?ute of Ann r were placed upon the 
lame ground with bill? of exchange, and of ccurfe governed by 
the fame rules, that the leg.flature of 1748, by affimilating th m 
in every refpect to bonds, rendered therji unlike to bills of ex- 
change in this country, and thereby gave a convincirg proof, 
that it was not their intention, to fuffer bonds to be governed 
by thofe rules, which applied to bills* .And afer fuch proofs^ 
of the legiflative mind, can the crurt by any prirciple of f unct 
conftru&ion, fuffer a cafe, which is \o evidently within the 
fpirit and meaning of the law, to be without the operation of 
it ; or permit the obligor, to avail htmfe'f of a difcotint again ft 
part of the debt, and yet leave him unprotected, if he iet u^ a 
tfrell founded objection to the whole* 

It may not be improper in me to mention, that a. fimilar 

?ueftion with this has been determined by the fupreme cciin of 
^ennfylvQnia^ upon a law of that flate, fimilar to the ftatute of 
Ann, by which notes of hand were made affignable; hut the ftrorg 
words in that ftatute, " like to bills of exchange" we*e cnu^ 
• ': •"• F ted ' 
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led in the act of the Ptnnfylvanla legiflature; the court deter- 
mined, that the aflignee of a note was chargeable with the o£ 
<Ju:ty originally attached to it. Dalit Rep. 23. 

This cafe, though rmt authority here, ftill deferves our rcf- 
p~ a c>, as being the dtcrfton of the fupreme court of a filler itate, 
2nd as (hewinz the opinions entertained in other parts of the \i« 
nion, rcCpc&mg the former policy of this county, upon the 
fcbjeft of negotiable papers. 

If w« aflc, what have been the Britifh decifions upon this fub-» 
je&i in cafes of bdnds, it is agreed on all hands, that the fitua- 
tion of the aflignee is in no refpeft better than that of the obli- 
gee, 7u*t$n and Benfott y i$ an cxprefs authority, that the af- 
lignee is confidered as (landing in the (hoes of the obligee, be- 
caufe, fay the Judges, ic fs his fault j if he do not enquire rnto* 
the validity of the bond, and the nature of the debt, before be 
fakes the aflighmenf. ^ » 

But it is infifted that the principle of that cafe ts inapplicable 
to the prefent, becaufe the affignment of a bond in England* 
does not transfer a legal 'right to the money. It is •bvious, 
that the diftin&ion is not a found one, for fince by the rules of 
equity in that country, and by the laws of this, the afficnee is 
expected to enquire Into the nature of the debt before ne otw 
tains an affignment: hi? negiige'nee in not making^ that enquiry 
forlwds him in either cafe to fay, that he has equal equity witti 
the obligor. Of courfe, the aufgnee's legal right will not avail 
him, fince by his negligence hq has deprived him&lf of that e<* 
qu :? y, which would nave coitoterbalanced the equity of the o- 
Wigor. 

if this cafe be confideVed upon principle, ind<*pe«dent of an- 
thority, nothing can be more deaf, than that the rule 'laid down 
in 7u r ton and Sertfon y is bottomed upon the ioundeft rcaforu 
For what could be mare abfurd or unjuft, than that a bond* 
however fraudulently obtained,, fhould acquire a binding quali- 
ty by palling into the hands, of an affignee, when, at the mo- 
rrnnt of the affignment, it was invalid or ineflfe&ual? Even in 
the cafe of a bill of exchange, (the peculiar favorite of Britifh 
court's,) if it be drawn f>r a garbing, or ofurious confederation, 
it >> void, as well in the hands of an indorse, is in thofe of 
the original payee. And altho* in other inftances, where the' 
lams principle of juftice prevails, it is compelled to yield to rea- 
frns df po'icy founded in commercial confiderations, yet, where 
thofe reafons do not apply, the principle can never oe done a~ 
way* If bonds be not eflential to commercial negotiations, 2s 
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they certainly arc not, there can be no reafoo for # appljlpg th$ 
fame rules to thjem which prevail in cafes of bills of exchange; 
and if fo, why fhould 9 bond which has been paid off, which 
was obtained by duress or fraud, be more binding in the hands 
of the aflignee, than it was previous to the affignment? In eve- 
ry point at" view it Teems clear, that not only fcnglifhdecifions, 
but the municipal regulations ©four own country, favor th$ 
do&eine, that an original or fobfcquent equity again ft a bond, 
follows it into ihe bands of an aflignee. 

W ashington in reply. The principle, that where equity 
is equal, he who has gained a legal advantage rjiuft prevail, is 
admitted. But it is denied to be applicable for two regions : , 

I ft, That the aflignee has not equal equity: 

ad, That under the equity of the act of Aflembjy, the rule 
is in this cafe .to be rejected. 

1 ft, The aflignee it is laid has not equal equity, becaufe he 
is guilty of culpable negligence, in not enquiring of the obligor 
before he takes the aifignment, into the nature of the debt. 
This however is a petitw principii. That he is obliged to ir #.ke - 
thj enquiry is proved by no cafe, except that of luUon and 
BtnjoHy which can only apply, where, by the alignment, a 
metefy iquitabit right paifes. in fuch a cafe, tha aiiignor can 
oaly dtfpofe of a naked equity, and of courfe, the aflignee can 
acquire no. greater intereft. If the former has not equitable in- 
tereft in him, he can difpofe of none. The pofter ior equity of 
the aflignee, unfuppoited by a legal right % cannot prevail a~ 
gainft the prior and equal equity or the obligor. It is this, and 
not; the neglcdi of the aflignee which defeats his equity ; in a 
cafe of that fort, the principle of caveat emptor applies in its full 
force, 

But why is not the indorfee of a bill of exchange obliged to 
enquire? The anfwer is, that for the lake of commerce, the 
law of merchants does not require it* 

Icttift allow the entire credit of this reafon to the ccunfel, 
fince there is no cafe in which it is afligned as the caufe of tb$ 
decifion. But if it were, it will apply with a! mod equal force 
to bonds. Though bills are ufed for the purpofes of remittance, 
and are therefore paid in foreign countries^ yet they are dramn^ 
and generally endorfedin ibis country \ {6 tliat, it will be as cafy 
to enquire, of the drawer in the owe, cafe, as of the obligor in 
the other, into the ciroimftances of the debt. But why ihould 
inland bilhy and nates of hand be governed by the lame rule of 

Jaw,. 

Digitized by LjOOQIC 



*44 * FALl/ TfcftM * 

law, when it muft be a^mitteJ, that the reafon a/Iignel as to 
foreign bills, cannot apply to thefe cafes, mote than to 
bon :s ? 

It was o^ferved by one of the court, that the reafon for ap- 
ply ng tie rue i conten i for to the cafe of bills or exchange, 
m'eht he, r ha- evcy ;ndoHer is <.onfrered as a new orawe \ 
confequently, ane ^v ont a :t arife*. which m ght d'feharge he p; e- 
ccittm^ e^u y. With iu^miflfion, I cannot ihlik \ hat this will 
furnifh a fuffi ent reafon. If the inaprfer claiinei an equi y\ 
it might be fo; but farely, his afTgnrent couL not dif ha ge 
the prior equny of the drawer^ merely -iccaufe that affigirr.ent 
C'eacei a new com raft on the part of the in oner. 1 he in or- 
fcr is (p far a/iew drawe r , tha* he obliges himfeif to pay the 
amount of the bill, in cafe the drawee to no\ But the d*awtr 
is not privy to thU latter con radi, an J cannot therefore lefe 
Jus prior rights, be aufe the indo'fee has gaineJ a new fe uritv. 
I fhoufd ra.her fuppofe, that if this confu era: ion could have a- 
ny influence, the in o**fee, having obtained additional fecuii'y, 
-will have lefs r a<on for def a^ing the equi f y of the drawer. 

But whv does trie principle 1 am attempting to reain'ain, 
ex- end to o her cafe% than the transfer of chofes in action? 
For example, an abfbluie conveyan e by a truitee, to a th rd 
perfon, wi hou* notice; a fa'e by a mortgagee, having an a 1 fo- 
Jute conveyance, though in faft in" ended only as a fecurry for 
money, to a ftranger, withoui no i~e; a conveyance by the 
vendee of Tarj 1, where the vendor has a lien upon it, for the 
confidcration money j in thefe cafes, the equitable righ s of the 
ttflui qui trufly mortgagor, and yeridor, are defeated, and yet 
the pur< hafer, might have enquired, particular y in the two 
latter cafes, of the mortgagor and ven lor, if they had any equi- 
table claims to the land- cut this is not neeeflary; and yet in 
all thofe cafes the gian-ee takes the lanl difchargsd of the equi- 
ty, becaufe, having a. quired a legal title, and bfcing a purcha- 
ser for valuable confidcra ion and without notice, he muft pre- 
vail. 

For what reafon fhould the enquiry be made? The bond up- 
on thi face of it furnilhes no caiife for fufpicioii; the obligor 
could but confirm by parol declarations, what he had before 
fclemftly acknowledged unter his hand and feal." Suppofe the 
enquiry in this cafe had been made, and 'Wirton, had made pa- 
rol declarations $ fimilar to thofe expreffed' In die bond, he 1 be- 
ing ftill under the deception which his courifel impute to him; 
could he iet up an aftcr-difcovcred equity i It he could, then 

: ......... thp 
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ffce enquiry would be unavailing to the affignce; if otherwife, 
then, the obligor could Hot he. benefi ed by it. Tbe-equity which 
the obi gor nay have, is always coeval with, or pofterior to 
the bond. If coeval with it, it is either then, or afterwards 
known \q the oMgor; jf then known, it is a fiaul upon the 
public to fend into cir '.illation. a n -go liable' paper, which may 
deceive others, and therefore, ev<:ry principle of equity is 
ftifled by the fraui: if no* knaun 9 bur JuJpeSied^ the* cafe is the, 
fame; for then, the bon : fhou'd expr is what is fufpe&ed, that 
third perfons may no*, be imp •-fed upon. In this' cafe, Mr. 
Norton dates in his bill, th it ru knew of the credit, now made 
the, ground work of his application for relief in equity, and in- 
filled upon its being allowed ; but that he was d ' 
fief-fen^ into a belief, that he was not entitled to i 
did he not referve the right of claiming this cred 
fhould afterwards difrover that he was entitled t 
jnemoranr'um on the bon I, give notice to the \ 
latent equity? The charge of neglect therefore, 
on Mr. Norton** hands, and his counfel very vi 
influence it will have in defeating an equity. If 
neither known, n.»r fufnected at the time the bon< 
the prin iple wrd h applies in all contefls de d 
muft be r forted to: it is, that wherever one o 
perfons muft fuff r, by the aft of a third, he who hath enabled 
-filch third prfoh to occafion the lofs, muft fuftain it. Lick- 
barrow vs Mafon % %'Durnf* and Eaft 63. As foonas the equi- 
ty is uifcovered, the obligor fhould immediately give notice of 
it; this mav eafily be done in the public prints, or by fuit. 
jfmb. Reff, 66. But the anfwer to this remedy is, that the bond 
pay have bet n preyioufly affigned, if fo, then the enquiry would 
n<«t have bettered the fituation of the aflignee, or of the obligor; 
for the latter, muft then have acknowledged, what he had before 
done with more folemnity, that he knew of no equity againft the 
bond : If not prevjoufly afligned, then the notice would prevent 
i:s transfer. . / 

" On the other hand, the trouble ancj, 
the enquiry, and the difficulty of pro\ 
jnent, Avould put a flop to the negociabil 
tirely defeat the intention of the law wk 

It is contended, that it, i$ eflential, 
fhould have confidence in each other. 
J>e conceded, that he who places the 
the confequences of having mifplaced ; 
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it upon a tVnd perfin, who was not privy to the tranfa&iojj. 
In commercial matters, confidence is peculiarly niceflary ; .ir*l 
yc: tVji curt determined irt the cafe of //«/ an! Harrifin vs 
Oxkf and Hancock, ( anti voL I, p. ity) that if an agent, who 
ft authorial to draw bills for fprcial purpofos, abufes the iruft, 
and mifap/'.bs tits money, the principal who gave the confidence 
mud fifFrr. 

It is faid, that the ftem'e of Ann^ afllmilates notes, to hills, 
by the exprefh\>ns ir ufes. It de laref > that they may fa oJ}tgn^ 
ed Ufa bilby but it does not aflirailate them in any of their con- 
fequen.es, or collateral points. 

It is then contended, adly, That this cafe is within the in- 
quiry of the aft of Afl'embly, which, it is laid, effentialiv diljin- 
2ui(he$ ic from the cafes which have been cited, refpe&ing bills, 
notes &c* 

There is an apparent inconfiftcncy in the arguments rcfpecl- 
|ng this law. It is obftinacely infifted upon, that the equity 
-original !y attached to a bond, "would follow it into the hands of 
$n affignee, upon principles unaffe<9ted by this law; if fa why 
jtas this law made? 

Tru legiflatu/e, when engaged in the bufinefs of altering a 

? general principle of law, are not to be fuppofed ignorant of the 
ull extent of that prjnfriple. If without legiflativeinterferen.ee 
the obligor could not have protected himfelf againft an aifigqeq 
even for afiual payments made before notice of the afTiprrrnentj 
(and that h- could not, was evidently the fenfeof thelegiflature, 
other wifp their "interference was unhecefiary,) much left could 
he fet up an original, and concealed equity; for the former cafe, 
an exprefs proviflon is made. There is no ambiguity in the 
language of the provifo, nor is it even contended, that the cafe 
of an original equity comes ftri&ly within it. But it is contend* 
ed to be with the fpirit of theprovifo. There are cafes, I admit 
Where it is juftifialje to take liberties of this fort, with the 
words which the legiftVure ufes: but there fhould be an appa- 
rent neceffity for ir, and I hold it to be alwavs unwarrantable, 
iding t,he qafe which is fought to be coin 
>' can be afligneJ. A little reflection, will 
ry reafon for the difcrimination, between 
and original equity. 

bligor has done what by the terms of his con- 
ed to perform. He has piade partial pay- 
ments, or has entirely difcharged the debt ; it was his duty to 
do this i and therefore, he who is about to pvjrchafe, ought to. 

fuppoie 
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flippofe that to have been done, which ihe contract ftipulated 
ta be done y here, there js a caufe of fufpicion growing out of 
the inftrum mt \itett\ ftrong enough to prompt an enquiry, and . 
if the a&gnce be hardy enough to calculate again ft this icafon- 
ablc ^refufnptiori in confequence of theconfi encehemay r.pofe 
rn the obligor, it is perhaps not improper to l^avc hina to his 
recourfe agaiaft the-pelfon who has deceived lum. 

-But it is far other wife with refpc£c to an original equity. 
To preftime that the debt was never due, would be to forfn si 
conclufion againft the words of the contract hfdfj which im- 
port the contrary* The obligor has Vectored the cebt to be due > 
and that he will pay. This i'olemn acknowledgment of its 
jufttce, he ha* s confirmed with his fignaiurc and feaj. If it were 
not due, he would not, and certainly ought not to have oblig- 
ed hitnfelf to pay it, and that too in a manner calculated 10 de- 
ceive thofe who truft in this declaration. It is not enough to 
fay that lie was ignorant of the cbje&ions to the claim at the 
time he gave the bblidj or was impofed upon 1 
was his cuty to inveftigate the fubjeci, before 
negociable paper,, which in every change it u, 
feJ the power of deceiving, and of injuring fa 
this cafe, theafligfcee could have no caufe 'to iiifpecl :an original 
equity contrary to the etfprefs letter of the contract," To en- 
quire of the obligor, if he meant the reverie of what he has de- 
clared, would be an abfurdky, which the legiflature coulcf never 
lYican to require of the aflignee. The difference between d ifcounts^ 
and an original equity, is this; in the firft, the affi^nee pur- . 
chafes upon the faith of the obiigtty fmce nothing but his afiur- 
ances could repel the natural conclufion, that payment had beea 
made ' y in the latter, he purchafes upon the faith of the cbHgor^ 
tfiat the debt was due when the bond was executed, becauie he 
has faid fo, and that in the mbft folemn manner. 

The legiilature therefore, were influenced by the ftrongeft 
motives to make the di {crimination. 

If the legiflature date a particular cafe, and might \y apt 
langaage have exprefled thcmfelves gtnerally^ if they had meant 
to dofo, it is too much like legislating, for the court to make 
a construction broader than the words which are ufed wilfyvar- 
rant. 

' If an original equity had been intended, the provifo would' 
have permitted the obligor, u to make any defence in-law or 
equity, which he might have made, in cafe no afiignment had 
been made," and it is contended, that the court fhould conftrue 
the vrord difc*unt % fo as to mean the fame thing. It 
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It is &?d, that the act of limitations, though it does mtex* 
tend to the courts of equity in expfefs tenrs, is n°verthelds a- 
dopted'by analogy. This is true; and I do not object to courts 
of equity permitting the obligor, to avail himfelf of difcounts 
againft the affignee, in the fame manner, as he might at law j 
what I contend is, that heither courts of law, nor of equity, 
can extend the conftrucH >n of the provifb, beyond the fair 
meaning of it.' The a& of limitations is refl>i3ed^ or rather 
4ilr,girded in equity in many cafes \ but it is never txtendti 
teyond the periods prtfc* tied by the law. 

\ No two cafes can be more unlike, than this, and the cafe of 
aflignees of a bankrupt; in the latter cafe, the affignees are 
merely trujlees, and are no more entitled to avoid an equity a»* 
gainft the bankrupt, than the bankrupt himfelf would have 
been. 

Roane, J.— There are fome points in thiscaufe, which are 
not controverted by either fide. It is admitted, that upon the 
principles of the common law, a cbofe in a&ion is not affigna- 
ble; that is, the aflig^meut does not give to the aflignee, a. 
right to maintain. an action in his own name. 

It is alfo concede that in England^ the affignee of a bond, 
iakes it charged with every fpecies of equity, which was at- 
tached to it in the hands of the obligee. If a different principle 
prevail in this country, i.t muft grow out of the acls of AfFem- 
bly, ( which authorifed the alignment of bonds. The a6b of 
I7J0» an d 1748, upon this fubje£t, are precifely the fame as to 
fhe prefent queition. I Qioild have been glad to have feen the 
aft of I7©5> but I have not bc*n able to meet .with it. This 
cafe, depends upon the juft conftru&ion of the a££ of 1748. 
The intention of it, was to alter the common law,' to far as it 
prevented bonds from being affigned, and to givp to the affignee, 
a right to fue jn his own name, in the fame manner, as the 
obligee might have done. 

It was not intended to abridge the rights of the obligor, or to 
enlarge thofe of, the affignee, beyond that of fuing in his own 
name ? and fince it is clear, that prior to this law, an original 
equity attached to the bond, followed it into the hands of the 
affignee, this law, does not expreffly, nor by implication, "de£ 
troy that principle. Notes of hand are now affiliable in Eng* 
land, .and it is admitted, that the affignee is difcharged of any 
equity, which exifted againft the affignor, unlefe the note wa$ 
given for an ufurious, or for a gaming cpniideratioxu 

"' ' ' -.. ./' •',•"% 
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'The rea&>n t>f this, is not that, tie principle attached to them 
is a legal confequence of their being made ajfgnahle^ but becaufc 
this rule for commercial purpcfgr, applied to bills of exchange ; and 
the ftatute otJnn^ declaring notes affignable, in lifo manner as 
bills' of exchange i {hewed an intention, as it was ' fuppofed, to 
render the .former, as .highly negotiable, and as current in in- 
term? J j >as the latter was in external commerce. The a£fc of our 
ASkmiAy^ embraces equally the fubjecl of bonds and notes, but 
contains no, expreflions tending to induce abelieff that the mak- 
ing them affignable, was intended for purpofes of commerce. 
The dejign certainly w£s* to make them transferable to a cer- 
tain extexit j the pfovifiofi points out the limks of their negoci^ 
ability, .and fixes *a- ftrong mark of dift motion, between them, 
and bills of exchange. As to the latter, they were always af- 
fignable, and the indorfernent transfered ft legal right to trie in- 
dorfee. They did not. owe this quality to ftatutary provifions, 
and of courfe, they continued within that principle which had 
attached to them, and of which they were not deprived by any 
ftatute. ; . ; ."•'-. . 

Lord Mansfield lsty$ it-down in the cafeW Peacock v* Rhodes^ 
DoHgk*6$> % " that^the holder of a biU of exchange, or promif- 
fory nete % is not to \>e eWfidered in the light of an affignee of 
the payee* An. affignee: muft t^ke the thing affigned, fubjecT: to 
all the equity, to which the. original psu~ty was fubjecT: : if this 
rule applied to byisarjdpFomiflbry noteSj it would ftop their 
cufrency. , * i So hi -Gunriiftgkam! s laws of bills of exchange, p. 
65, the Chancellor refufed to relieye againft the affignee of a bill, 
u Jboc^ufe it would tend to deftroy trade, which is carried ori 
evgry where by bills of exchange, and he would not; leflen an 
horteft: creditor's fecurity.'/ And we are informed by Domat y 
131, Tit. 16, § 4, f t 231, that the covenant, wJiich paffes be-* 
tween the perfon who gives the money, and him who under- 
takes to remit it to another 4 place^ hath in it iome particular 
characters which diftinguilh it from other kinds of covenants, 
th#: feem to have fome refemblance with it. 

It is therefore, not becaufe the indorfee is an affignee of the 
legal right to fuch bills and promiflbry notes* that the equity is 
bared by the indorfernent, but becaufe of their quality as a cur- 
rency , and from the neceflity of adopting fuch a principle, for 
the convenience of" trade and commerce with refpecT to fuch 
currency. t But bonds, are not to be confidered as a currency, 
and witnin the reafon of the principle laid down in Peacock and 
Rhodes ; for that principle & founded upon commercial confi- 

G 2 derations 
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derations altogether, and not ap6n a diftir.&ion between U«d^ 
and equitable ijilignmefntg* 

With refpefll to the" provifo in the a£l of 1748, it cemtem- 
plates legal dijeouhts csmhr. The words, >* the plain tlit /hall 
allow all difcounts which the defendant can prove/' were m&fnt 
to extend thofe difcounts beyond the credits which mrght hd en- 
dorki on the bond i and the latter words, u before notice of 
fuch alignment v/as given to the defendant ? Were meant to re- 
train the difcounts to fuch as eKifted prior to notice Of the align- 
ment. This enlarging and reftraining provifo was recefiary, 
in order to exprefs clearly the meaning of the legiflature ; but 
neither the provifo, nor any other part of this a&, was intended 
to extend te, or to abridge equitable Sfcomfs^ which were not in 
the contemplation of the legtflatare who made this law. 

The inconvenience* which it is apprehended will refclt from 
rejecting the application of the principle contended for, is cer- 
tainly not real, or if it #65 it was not fo confidered by the le- 
giflature. The aulgnee, it is admitted, takes the bond at his 
peril, fo far at leaft, as the poffible claim of the obligor t*> dif* 
counts may extend. If he chufe not to encounter this rifle, or 
to repofe entire confidence in the obliges, Jie inuft enquire tof 
the obligor, and from htm obtain information, ref]?ec~ting (at 
leaft) this part of the fubjefl. With the -fame convenience, 
may the enquiry extend to any equitable objections attaclied to 
the- bond. The two cafes are precifely within the feme reafon^ 
and' I can diftrover no principle of pohcy or juftjee, which 
fhould fo widely diftinguifh them. The ftmgnee of a n&te given 
by an infant, feme covert, or for a gaming, or uftlrious can- 
iijera.ion, does n$t take it difcharged of thofe -obje&ions, but 
the contrary. In thok cafes, a$ well as in rcfped of dtfcouhts, 
he mutt take care what hepurchafes ; he acls at his peril j and 
mxl therefore aft with caution. For what reafon thtfh, foall 
an 'equity* originally incorporated with the bond, and which 
fh-iuH 'deftroy i:s obligation, be difcharged in the hands of an 
d: atj:;ee ? The provifion 6f this act has long governed the aflign- 
iuc;r of bjnds, and k is but of late years that the exiftence of 
tick a principle as lias been contended. for in this caufe, has been 
t^u^hc of, as applicable to bonds and notes. This confidera- 
tlx: y though it v/ould not direct, has much weight in confirm- 
ing the opinion which I clearly entertain upoivthis fitbjeft. 
T>e appellee may fuffer in coftfequence of it; buttbis is pre- 
ferable to the cihblifhment of a principle, which may produce 
great public mifchief, and injuftice. 

Although 
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Although I am clear in the opinion, that an canity cxiftmg 
againft a bond, is not loft or extinguished by an affignment for 
valuable confideratlbn and without notice, yet it may be loft by 
length of time or odier circumfhmccs, fn this cafe however jt 
does po£ appear, when the deception practifed by Amhrjon was 
found out&yA&r?;/;, or that Ncrtsn delayed an unreasonable length 
of time, incoming forward to aftert his equity. It is true, that 
hm intercft in the goods fold by Harris is not eftablifhed in tfo? 
proof, but the ground of the Cnancelior's decree, being w»ong, \% 
rauft be reverted, and the caufe remanded for further proceedings, 
Jo as tq let in Mr. Norton to the proof of hir, equity- The decree 
io far as it refpe&s the order on Nicholas^ with reference to the 
prefent appellee, I think is right. 

Carrikgtok, J. — To confider this cafe upon general 
principles ; the queftion is, whether an equity, originally au 
tached to a bond, follows it into the hands of an aflignee with. 
out notice, hi England^ notes of hand were not affignable, 
until the 3d and 4th of Queen Ann^ fo as to enable the aflignee 
, to bring a fuit at law in his own name. Courts of Equity were 
of courjfe rfi&>rt$d to, .where the maker of the note was not pre- 
cluded from jetting up any equitable defence, which he might 
have. Frequent attempts were made by the bankers and traders, 
to biing them within the cuftom of merchants, and to place 
them upon the lame footing of jiegochbility with bills of ex- 
change. But the judges ftill confruercd them merely as evi- 
deaaos of debt. At length, the ftatute was procured, confor- 
mably with the wifhes <tf the trading part of tho community, 
making them affignable, in like manner as bilk of exchange. The 
likenefs thus ftrongly functioned by legiilatirc authority, pro- 
<hicg& fimilar decifions in cafes, where their riegociabihty were 
concerned 

But no efforts were made in favor of bonds, and they remain 
in the fame fituation in England, as they ftood at common law. 

This country was then a part af the JJritifh empire, and our 
legifiature, aflimilated its laws, to thofe of the mother country, 
{o far, as our local Jltuation and ftate of fociety authorifed it. 
In 1 705, fliordy after the Englifti ftatyto pailea refpe&ing notes 
of band, the Affenibly, paffed a law, authprifing the align- 
ment of bonds and notes. This I^w, I cannot meet with, but 
it was, repealed by proclamation in 1730, and in the fame 
year, another law was enacted, exactly fimilar to the a& of 

,»748. 
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1748. With the. EngHfh fUtute before their eyes, the le^iflaT 
ture did not chufe to adopt it altogether, or to introduce into -it 
a principle, which fhould defeat the equity of the obligor, as it 
was fecured to him at common law. Thofe expreflior.s in the 
flatute, which affimilatod notes to bills of exchange, were o- 
mitted in our law, and in the room of them, other* were in- 
troduced, which eftablifhed an oppofing principle. The nego- 
ciability of bonds and notes, was qualified and reftri&ed wilbin 
bounds, confiftcnt with the commercial ftation of this country. 
There was no necefiity for exalting thofe kinds of paper to the 
high ground, on which the commercial world had placed bills 
of exchange, and the whole complexion of the law fhews, that 
it was intended to be avoided. The do&rine which has been 
ftated and relied upon, as applicable to foreign bills of exchange, 
is confequently inapplicable to the prefent difcufiion. Thefe 
confideratipns have produced conclufions in the public mind, 
as to the conflruftion of the law in queftion, the very reverfc 
of what has been contended for by the counfel for the appellee. 
I fhould be unwilling to unfettle thefe long formed opinions^ 
unlefs the expreffions of the law ^rendered it abfoiutety necefla- 

That a bond fraudulent and void in its creation, cannot be 
cleanfed of its impurity* and rendered valid by aifigument is 
fettled by the cafe of Turton and Ban/on and has uniformly been 
fo decided in the courts of this country. No man can by the.me©e 
aft of alignment transfer a greater intercft than he hokJs ; difpofb 
of an intereft where he has nothing, or make good and valid, 
that which was originally vicious and void. In this enlighten- 
ed age though former decifions are rejected, and a new mode 
of attaining juftice is difcovered. But is it true, that tbemeans 
•are adequate to the object: ? ft is. urged as a reafon for the re-* 
jeftion of former opinions upon this fubjeft, that they tended 
to impofe deceptions upon the public, and to cramp commerce, 
bydeftroying the negotiability of bonds and notes, JVsitftrikes 
me, they rather tend to prevent, than to countenance thofe 
frauds, and if the other confeqqences will follow, it is prefer- 
able to facrificing a .majority of the public, to the avarice and 
injuftice of a few. But I cannot perceive, how commerce, or 
that fort of it which is moft ufeful to fociety can be injured. 
That their negotiability will be reftrained I admit, .but they 
will anfwer the purpofes for which the law intended them, by 
facilitating the collection of debts and thereby affording a con- « 
yenient, and defirable accommodation to the people of this coun* 
try, ' The 
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The cafe now under confiderafion, corned fully' within thofc 

.principles which feem to me correct. Norton and Anderfon 
were concerned together in trade, and upon a fettlement of ac- 
counts, Norton claimed a credit for the proceeds of a quantity 
of goods in the'bands of Harris. But Harris afiuring him 

f that he had received no part of thofe proceeds, Norton, unfuf- 
picious of the tnrth, gave his bond for the balance as it ftood. 
i2^r, it is admitted, was a: fair, bona fide purchafer of the bond. 
He is chargeable only with neglecT:; he might and' ought to 
have fatisfied himfelf, that the debt was juftlv due before he 

■received it. If upon art enquiry, Norton had affented to the 
payment, or acknowledged he had no objections to it, this 

. would have deprived him of his equity againlt Rofe. It was 
eafy for any perfon wifhing to take an alignment of the bond* 
to make the enquiry ; they would know at once, where to 
make the application. On the other hand, Nort&t could not 
give afpecial notice to the perfon who was about to obtain it 
and the public papers would afford a very uncertain channel of 
information. 

Upon the whole I am clear that the decree is erroneous and 
ought- to be reverfed. 

Lyons, J. — This has been truly faid, to be a caufe of c6n- 
fiderabfe importance, on account of ,the precedent to be ef- 
fablifhed. In order to difcover the legiflative intention, when 
the a&of 1730 (of which that of 1748 is an exact copy* as to 
this queftion,) was patted and to comprehend more clearly 
the comequences of the conftru&ion contended for by the ap- 
pellee, I fhall confider this cafe as if it had been to be decided 
upon at that time. If Norton had given this bond before afligiv- 
ments were fancrioned by legiflative authority, it Is admitted 
on all hands, that his equity would have followed the bond, into 
the hands, of an aflignee. if lb, is it poflible that the legiflature 
could have meditated fo much injuftice, as to exclude him from 
fetting up an objection to the debt, which but for the law, he 
might have made? Could it mean to .protect fraud, and to give 
validity to an inftrument, which was originally void and found- 
ed in aeception ? Whatever would then have been the con* 
ftru&ion of the law, muft be the conftru&ion of it at this 
day. I mention this to (hew that the legiflature by making 
bonds affignable, did not thereby mean to deprive the obligors 
of anv equitable objections, which they might have to them'. 
Until this act patted, bonds were not affignable. Bills of ex- 
change could not amVer the purpofes of internal negociaton; 

between 
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.between the planters ana 1 t^e merchants; the former from their 
fitmtion, v/3i-e under a neceiEty of having credit from the fatter, 
and to ft cure th;r,' it was deemed proper tornake bonds afBgri;. 
able, by which mean?, the fa£tars, who often took them in 
tbeir own name ~, w$re enabled to p*fs them away in ths 'putr 
chafe of commodities, or might, when necefiary, transfer ihem 
over to their principal?. This hiftory of bend* will evince, 
■that as there wJis nQ neceffi ty> fo it never could have been the 
legifiauve indention, to give to thsm all the high privileges 
attached to bilk of exchange, arid particularly that, whfch has 
(recn contended for by the applies* Independent of this, the 
law upon the face of it, repels a oonftru&ion, calculated to 
deprive the obligor of his equitable obje'ftions. It faves to him 
toe right of oppofjn g the claim by all jujl difaunts which be car\ 
rrakc, and coiifequently could not mean to deprive him of ane~ 
quity, ftrong enough to invalidate the whole claim. The law, 
lo fxr from, bsins defigned to grant favors to the ajignee, is cal- 
culated to protect x\\z obligor - y the former, is obliged to admit 
all discounts againfl: the obligee, and at his peril to give notice 
of the alignment, under the penalty of being 'bound by pay- 
ments made, afur the obligee has parted with his right to re- 
ceive them. 

The accuracy of th? principle laid dowfi -by the appellee'* 
co»jnfcJ is not queftioncd j its amplication to this cafe is. For 
, that if the Jaw had not permitted theaffigiv 
equity exifting agajnft the obligee would have 
uid into the hands of an affignee, the Jingle 
ains is, doos the; law take away this righf, 
by the obligor? J have endeavored to feew, 
jig this, the lav/ itfelf difplays a careful at- 
ts and intere/r of the obligor, 
which were ufed to affimilate this, to- the 
rhangs and promiflbry note, are totally with- 
Hie jfeafon of the law as applicable to thofe 
ed upon the principle ftated by the counfel 
for the appellee, but upon confidejsitions altogether of a commer- 
cial nature. • 

Upon the whole, I. concur in opinion with th« other 
judges. ' 

The opinion and deenec of the court, was entered $s follows; 
tc The COURT is of opinion, that an aflignee of a bo;id or 
4 , c obligation, takes the fame, fubjed to all the equity of the o- 
f c bligor, fcnd that the appellant ought to be allowed to fet ' oiF 

"and 
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"* and^ifcount^gairtft the debt ckimad by the ap£elkeast*0igi:ce 
H of Q&rge Andirjm, the o:hcr defendant in the decree ramed, 
* c any eq&itable demand refpe&ingthe fa»d debt, which- he had 
y a right tt> claim fr<*m the fcid George Andtrjln^ th& original 
V-Oblig^*' - Decree re /crfed with cofe-, and-thercuie.reir.and*.* 
ed to the High Court of Chancery for further pi^e^im^s toie 
hid therein, accord- rig to-theprirkripltfs of thlvd-screc. 



PICKET, 

against 
MORRIS; 



IN the war 1785, Afsrrft> purchafed' from L:?}kfix*ct>'$& 
moiety of twu thoufand acres of land in Kcntmkj\ :, at' the' 
prices of £ 600, and gave his bond for ^ 406, < £ayabie at a'fi>* 
ture,^Jay 5 aiid a note of hand for £ -20o y which has "been -di - 
charged, ^Jihnjm\ had an equitable title* 'M *he^]i?i v mji3tyof k 
thifc*land, under* fcrtnc* cor.trncly but 31 upon' && conditio? V? 
that he {hould allow Littkpage^ or thole d&irring onder him # - 
to take choice of either of ihe' t\v 6 tfcictscn paying the difil**- 
ence in value between them. I;i ij"86, Litikpage^ aHIgr.^d 
this bond tO'Stockcklly at vrhicli time, Mvrfis^ -was a creditor ' 
of SteckdaH 1s» bond, in a fum, very little 'fhort of the amount * 
of the one which he had givvix t t6\Littkpag?y n -&K&cktty' pro-' 
pofed a difcoimt of the two bonds ^MorriSy K - \tfhieh the titter 
lefiiferl, in" eoiifcquence of die pendency* df a- fuit^againii' -him, 
Litthpag: aud others, by Jchnjon^ injthe ftate of* Kentucky , 
claiming a conveyance 6? an undivhlsd moiety if ' itis 200& -airss 
vf/ahdy initcaiiofzfip^faietrafiy with the difference trf Vaha*:- 
t>etWeen iuc)i tracl:, a*id the ftr'ifc choice v/iiich !Mrrrr,' -^y his"' 
contract with Litthpage had a" jight to n :>];~ ' After this fefu** 
fel, * Mirth inftituted fliit againft SiTckthll upon his -bond, rvnd 
recover a judgment. ' EtjckdsU; . >rf8 gned Afarrh*: bond to * 
Picket^ but whether before, or after £he jt»dgmerft "• obtained by 
A£orris' t does 4 not- certainly appear. 




dbyGobgk 



a$6 - -FALL TERM <i 

the court to inftruct the jury ug$n the law arifing from tile fe&s" 
in evidence before them, or by, other means to referve thd ■ 
points fof their future decifion* and for thi$ purpofe^ tendered • 
a ftatement.of t}ie fa£b, requefting the couft to alte/^ them if- * 
neceffary, fo as to referve the cafe. The court dedined> J £>r 
negie&ed giving any opinion upon : either point.. 

The legality of. the difcount j the equity of- Mgrr\$ ag*in4fc ■ 
the bond in queftion; and the fubjeci: of notice to Picket of both 
or either, of thofe objections, were fubje&s difcufled before 
the jury; and the court refufing to interfere, they found a ver- 
dict for Picket, the plaintiff at law. 

The defendant 'Morris; mov-etl for a new trial, (this being 
the fecond trial of the caufe,) but the court were divided in o-* 
pinion. Afterwards, a fifth ttiagiftrate, who had fat during the 
trial, came upon the bench, and the motion was renewed, but . 
was foon afterwards dropt* .The defendant then exhibited a bill 
to the fame court praying for an injunction, at which time* 
Picket^ agreed to ftay execution for a month, that the .def&wf 
dant might have an opportunity of applying to the Chancellor, 
for -an injunction, which he afterwards did. - . 

.'Morris fi±t$ his bill in the High C$urt of Chancery^ ' praying . , 
t$ be relieved against this judgment, principally k upon'the ground . 
o£ the debt due- to biia from Stockdell, wjijd\ fyd n$t*be;$nval- 
tywed him as a difcount in the trial at law. - ' • ;, ; , 
. Picket j in his anfwer to this bl}l, ftates himfelf to have been 
a fair, bona fide purchafer of the .bond in queftip% without ncv 
tice of any difputes* relative thereto, or of the appellee's right 
to any discounts. - That he paid Stockdell for the fajd. bond, in 
money cetfiiicates and other public fecurities, a funi exceeding 
the value of tjiis, bond, which excels, created a debt from 
Stockdell to him, which lias been considerably encreafed by o- 
ther advances* • ■ i 

Whether the County Court nefufed to grant the injunction 
applied for by Mgrris^ or whether the motion was withdrawn 
in oonfequence of the offer made by Picket, of flaying executi-' 
oa for a month j does not certainly appear from the record. 

One witnefs proves, . that the appellant applied to hjm to» 
know what objection the appellee had to the payment of; this 
bond -, the witnefs informed him that the appellee had difcounts 
againlt it, and alfo mentioned the difpute about the Kentucky 
land : upon which the appellant replied, " that he would have 
nothing to do with the bond. The witnefs does not ftate 
whether this conversion took place before or after the affignw 

meat, 
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Aleht, but concludes from Picket's reply, that it was' pnM* to 
It* It doss not appear when the aiEgmr-ent was made. The 
High Court of Chancery, upon a hearing of the caufe, difioiv- 
e<i the injunction as to ^36: 13 : 3,' with intereft thereupon 
from Auguft 1786, after deducting therefrom the co.fi s of that 
Court, and decreed the iniui.dion to ftand and be perpcttal as 
to the refidue, and that Aftrris fkould aflign to Picket the judg- 
ment obtained by him againft Stockdell \ the bill as to Littlepagt 
was difmifled with eo ft?. From this decree Picket appealed. 

Marshall for the appellant. The firft cteftion which I 
ih^*il confider is, whether the appellant could at law, have fet 
up his judgment againft Stockdell^ as a discount againft the ap- 
pellant. 2dly, Whether he can refort to a court of equity for 
the relief fought for by this bill* 

1 ft, The affignee of a bond,- by the law of this ftate, is 
hound to allow all juft difcounts againft him- elf, or agah ft the 
clligee before notice of the alignment. The difcount offered by 
the appellee, is a judgment obtained againft a mejne ajfignee i 
which I contend is not a cafe provided for by the acT: of Af- 
fembly. Maris' s bond, coming by alignment into the* hands 
of StDckdslIj could not be considered as being ipfo fo&t dikhzrg- 
cJy in confequence of the latter being the debtor to the former 
t3 an equal amount. The reciprocal pofleflion of each others 
bonds, did not amount to a pay?;unt<& both, or of either. The 
one may be dij counted againft the other, xxnlek the condo& of 
tfce parties hath prevented it. 

This is the difference between a&ual pfyment, and oft-letting 
mutual demands ; in the rtrfr, the bond, rs difcharged by the 
fil«nt operation of law ; in the latter, both debts fubfifts, until 
they are oppofec! to each other j for the parties may wave the dif» 
count \f they pleafe. 

In this cafe y Morris^ evinced his determination not to di£ 
Count, expreffly, as well as impliedly. He refafed it expreJJJjy 
when Stockdell applied to him for that purpofe; and impliedly, 
by bringing fuit againft Stockdell upon his bdnd y in which, rr 
the difcourt had been offered, he muft have been nonfuited. 
And Stockdell^ by afEgning Morris's bond to Picket, evinced a 
fimilar difpofition in.himfcif not to difcount* 

After this, will it be contended, that M&rrif can reclaim* 
its right of difcounting, and that too, againft a bona fide affig- 
hee? But fuppofc Morris y was not <kf rived of this right by Wf 
•wn conduft, let us eonfider. 

adl/y Whether he can be relieved tft thi* c*tft# 

H % Every 
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Every, point in this caufe, has once been bsfore a court «*f 
competent jurifdi£Hon,» and without a poflible objection to the 
fairnefs of the trial ,- the jury have decided in favor of the ap- 
pellant. If the County Court gave an erroneous: opinion upon' 
the points fubmitted to them, or if they crrsi in refuflng to 
give any opinion at all* the power of correction belonged c:c* 
clufively to an appellate -court.- But a court of equity has no j j>- 
rifdiftion in fuch a cafe* It cannot correct legal errors in an 
inferior court, or rehear* and rejudge the judgment of a court of 
law. If* Morris was aggrieved by the judgment of the County 
Court, he might have excepted and appealed. If the juflkes 
jrefufed to fanction the bill of exceptions by their fignature, tlw 
law marks out a plain rcdrefs for the injured party. But iiv- 
ftead of purfuing thofe fteps y the appellee voluntarily abandons 
them, and now feeks relief in a court of equity,, upon the <uery 
points^ which had been fully difcuffed r and fairly decided upoa 
in a court of law* If he can hope to fiiccead, it mult not be 
by afTertirtg the law to be in his favor, for that has been deter- 
mined againft him by the proper tribunal, and therefore, tlw 
law is with his antagonift, until that decifion be- reverted. He 
muft then rely altogether upon his claim to fuperior equity. 

Let the pretenfions of the two parties upon this ground be 
compared, £ickef f is a fair pu*chafer, * for a valuable and full 
confideratidn, without notice of any objection upon the part of 
Morris. On the other hand, Mortis Y had by his own conduct, 
completely difcharged the bond in queftion from the danger of 
being difcouated, againft the debt due from StockdtU Y to him, 
He refufed the difcount r as one of the depofltions proves, for 
the unfair purpofe of discharging his own bond in warrants, at 
a reduced price y and consequently for lefs than the real amount. 
He inftitutes fuit againit StockdeB^ as an additional evidence of 
his having difclaimed the difcount y after which, his bond is af- 
figned. Can he now talk of equity, who by his own conduct 
has been the caufeof the very tofs, he is unwilling to bear him- 
felf, and now feeks to throw upon Picket? If he had done at 
that time, what he now infifts upon, the bond in queftion would 
long fmce have been cancelled, ana 1 deprived of its ability to de- 
ceive the worlds 

Perhaps an attempt may be made to excttfe this conduct of 
Morris^ on account of the equity againft his bond, which is 
faintly relied upon in thp bill. If this had been any thing m6re 
than a pretence, Morris^ inftead of waving the difcount by 
Winging fuit M^onJStockdelh bond y would have inftituted a fuit 

: In 
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in equity to be relieved again ft the payment of his bond, by 
which means, third perfons would have been warned not to 
purchafe it. But the decree of .the Chancellor, bv dire&ing the 
difference between the two bonds to be paid by Morris, neceC- 
farjly difallows his claim of equity on account of the Kentucky 
Jands. 

I fay nothing about the bill of exceptions, becaufe not being 
£gned, it contains no facts which this court ought to re* 
gard. 

Wickham for the appellee. I cannot agree, that Morris^ 
has by any part of his conduct waved his right of difcounting 
^tockdelVs bond againft his own, or that he is precluded from 
^fierting that right, as well as his prior equity againft this bond, 
in a court of chancery. 

Morris purchafed from Litilepage his choice of two diftin& 
tva&s of land, of a thoufend acres each. He is afterwards fued 
in the ftate of Kentucky by Johnfon, who claims an undivided 
moiety of both trails. Should he fuceeed, no two contracts can 
be more unlike, than the one made with Lit$lepage, and that 
which would be thus forced upon him. The bond which he 
had given in part of the purchafe money, comes by alignment 
iato the hands of Stockdcll, his debtor, charged with this equi- 
ty againft it, and therefore, when Mmrris was applied to by 
Stockdell to difcount one bond againft the other, the former, 
very properly objected. He was not bound to offset a debt 
juftiy due to him, againft one, which in equity he did not 
owe. Under this impreflion, Morris brought fuit upon Stock* 
i&/rY bond as he certainly had a right to do. 

It cannot be denied, that Morris had originally -an equity a- 
gainft Littlepage\ but it was not nece0?ry for him to difaffirm the 
contiacfc, unlefe he plcafed to do fo 5 for if the damages to which 
he was entitled, (hould be equal to the debt due from him to 
Littlepage, the one would difchar^e the other, and yet the con* 
ti*a& remain valid. 

The next queftion then is, whether Morris, can in a court 
fcf chancery fet up this equity, as well as the difcount, againft 
Picket, the aflignee. As this point has been fully difcufled in. 
the cafe of Norton and Rofe % it will not be neceflary to repeat 
thofe arguments. 

But it is contended, that crofe bonds do not difcharge each 
other ; that they only give an elecHon to difcount, the one againft 
the other. This position may be very questionable. The words 
refthc law are general enough to make any difcount, a payment. 

But 
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But if ihis be riot the cafe, Morris may offer StockddPs bondss 
a difcount agatnft Picket ■, becaufe it would have been a gooi 
one a jainft StockddL The time when the difcount may be made 
h not iimktei by the law, and therefore, may properly be of- 
for ei when paym:nt is dsman Id. The conduct of the parties 
in the mean time ca;inot defeat this right; to difcount, unlefs it 
'amount to an exprefs %v-.:vef. I have endeavored to prove, that 
the refufel of Morris, .did not amount to a waver. . Ot\ the 
other hand, he retains Stockddi's bond in his pqfleffion, and as 
foon as he was properly calhd upon by Picket s fuit to make his 
election, whether to difcount or not, he thsn offered StockdeWs 
debt as an ofFbet. The inftitution of tiie fuit upon StocideWs 
bond, was not an i mpiied waver; by giving to the debt the fe- 
curity arid "dignity of a judgment, he did not thereby render it 
unfk to be made an offset. 

But it is contended, th?it however the general qucftion may 
be decided, a difcount againft a w?fne cijjigwe cannot be fet up. 
againft the plaintiff in the adtion. I e%n fee no good reafon for 
this diftjn&ion ; if it be cor reft, it is apparent that the moft 
palpable injustice muft fallow. The obligor, knowing that his, 
bond has come by afngnniert into the pofieffion of a particular 
perfon, goes on to fell him property, or to make payments j 
will it he contended, that z fubfequent argument of the bond, 
will difcharge jt of thofe djfcounfcs which had once fairly at* 
tached upon it ? 

If tare miift give to the law a conftruftion fo ftrift as to pro- 
duce thjs cjFeft, it will follow from the fame mode of interpre- 
tation, that the negociabilitv of a bond is at an end after one 
aflignmentfr .and of courfe, that Picket could not recover at law. 
The wor4& of die Jaw are, c * that any perfon or perfons may 
ailign," which, if taken ilriftly, will only apply to obligee ©r 
'obligees* But if under a liberal conftruftion of the law, a&g- 
nees may afftgn, the provifo as to difcounts muft b« fo far ex-, 
tended in its interpretation, as to be commenfurate with the 
right U affign. 

The next queftion is, whether we can he aflifted in a court 
pf equity, after what has happened in the trial at law ? 

It is objected, that the errors which the court committed, 
were only examinable by a court of appellate jurifdiftion. But 
in the cafe of Ambler ana 1 Wyld, (ante p. 36,) this court deter- 
mined, that the Chancellor might relieve againft a mere error 
in 'the court of law. In that cafe, the court improperly refufed 
jQ^admit certain teftimony \vl)icli was offered} the p^rty ag* 
lv ~ • ' grieved 
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grieved by that decinon might have excepted and appealed, but 
Jic did not. Your honors determined, that the inferior court 
were wrorg in refuting the evidence, and that the party who 
was injured by the miftake of his counfel, in not excepting, 
might feek. relief in equity. But this is a much flxonger cafe 
.than that. We do not complain of an erroneous opinion given 
by the court, but that they refufed to give any opinion at all. 
when applied to for that purpofe. Inftead of inftruciing the ju- 
fy as to the law, they left a queftion of nicety and difficulty to 
be decided upon by them. If the jury undertook to determine 
.upon a ^ueftion which involved equitable matter, and were 
wrong in their opinion, fa rely their decifion does not cuft the 
fte court cf chancery of its jurifdiftion over the fubjecl:. It is 
obvious, that the counfel for Morris were milled, and the jury 
confounded by an enquiry into Morris's equity againft the bond, 
and Picket's knowledge of /V, before the alignment ; whereas the 
/Ingle point to which the attention of the jury ought to have 
Jbeen directed, was, the propriety of dij counting the bond due 
from Stockdell^ as to the notice, the jury had nothing to do with 
it ; it was a merely equitable queftion. The defendant was 
prevented from obtaining a new trial, from a mere accident, 
■yvhich it was not in his power to contrcul. It is every day's 
practice^ for the Chancellor to relieve againft an injury, refult- 
jng from a miftake of counfel; as where he neglects to offer 
jdifcounts, and the like. t 

Having, I truft eftablifhed the jurifdiclion of the court of 
equity, I will proceed to examine the facts in this caufe, and 
apply them tp the principles which I have endeavored to main- 
tain. 

If Stockdell hzi been the plaintiff at law, no queftion would 
exift as to our right to relief againft him. It will alfo be con- 
ceded, .that whether the equity goes along with the bond into 
the haiv.s o{ an uflignee, cr not, he is liable, if he had notice 
of it before he has paid the confederation money. Nay, if he 
received it at a time, when it was in his power to five himfelf, 
he will be confidered as a purchafer with notice. 

If Mr. Picket can be in a better fituution than Stcckdell would 
have been, he muft not only be a purchafer without notice, but 
he muft prove, that he gave a full bona fide confederation, and 
that lie lias paid the whole of it. 

I fay, he muft have paid a full consideration ; for if the af- 
/ignor of a bond be liable to the aflignec in cafe he cannot re- 
ceive payment from the obligor, and lefs is paid for the bond> 
fhajx its, real nominal amount, it is ufurious, I 
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I admit, that the anfwer of Pkket contain* ftrong general a. 
vciM^'.ts, thit he pVid the whjle confideration before notice of 
Mrr\{t equity. But this general aflertion is qualified by other 
put**, of the anfwer, an 1 when he is callcVupon to 'rate the ex- 
afl confi deration p\\i for thelnnd, he refufes to do f >, and con- 
tents rt«»nfelf with a round dezlar ;ti*#n that it wirji 7*0/*. In 
cpp'-fi;r>n to this evafive de ihl of thofe materi:il p m\t< y there 
is or.e witnefs, v. So thinks he gave notice to PLkei of the equi- 
ty of yl/;rr/j, before the a(!» Jiiment wa-- male. Independent of 
tni% it appears by the anfwer that long after the alignment was 
ma f e, and when it i* not defied that Picket ha ! notice, he went 
en to cr.ri ?a r e the debt due from Stockdcll^ inftead of dying 
hhnfclf and Morris with StockdJh propofty in his hands, 
which it wa*: in his power to have done. 

There i° then the telumonv of one witnefs, oppofed to the 
anfwer. Let us fee if there oe not circumflances in aid of the 
f rmer, fuificient to outweigh the tatter. In the firft place, 
toe enquiry which the witnefs ftates Mr. Picket to hnve made 
would have been more naturaHv thought of Isfirej than afUr 
hs haipaid his money. 2dly, The fiience wnich the anfwer 
obferves as to the date of die alignment. 3dly, The appeU 
hnt's having pr >perty of StockdelFs fo long afterwards in his 
p*>fle{n >n. 4thlv, The judgment, which Morris had obtained 
atMinft Stock Ml in the very town in which' Picket refided, 
wni:h a. to th* difcount, is flrong prefumptive notice. The 
judgment fpeciiically bound the very fubjeft in which Picket 
was dealing. 

Randolph on the fame fide. Morris has a two fold equi- 
ty again ft Picket ; lft, his ri^Ht to difcount againft StockdM, 
and 2dly, his equity againft Zittlepage on account of the Ken- 
tucky land. I fhall not notice the firft point here, as the fuh* 
feci has heen fully difcufled in the cafe of Norton and- Rofe. 
But I will make this obfervation as to the fa5t of notice ; that 
where an anfwer is to prevail againft the teftimony of a {ingle 
witnefs, it fhoujd be plain, candid, and clear of every appear-, 
ance of concealment. This anfwer denies that the defendant 
knew of any dijpatcs about the bond, inftead of being refpon- 
five t*> the interrogatory, whether he knew of any ohjetfions to 
it hv Morris I 

Trje queftion then, which is now to be confidered is, whe* 
ther Pick't is liable to the difemnt claimed by Morris? It is ad,, 
milted, that fifvris jenew of hjs bond haying pafied into the 
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knnds of SiockdeU; he had therefore a right to keep up Stcck- 
Ji'lfs bond > for the purpofs cf a difcount. 

If MirrU had once a right to oppofe StccidilTs claim, it 
fnould be (Lewn by what means he has loft it. Ic is laid, thatj 
he has waved the righi ; firft, by an expreil refu&l, and fe-l 
condly, by an implied waver. The reafcn which induced the! 
refuial to riifcount was entirely juflifiable. He had no obje&s* 
On to the difcouiic in cafe he was really indebted to StcMtlL 
fiut the fadt was otherwife ; the bond which he held was charg- 
ed wich an equity againii it, which might h-ve deftroyed its 
force altogether. . 

As to ihe implied waver of his right to difcounty I would 
aik whether thrt debt due from Stockdell was lefs binding, be-i 
caufe the dignity of it was encrcafed? Or will it be contended, 
that a judgment cannot' be fet offagainft a bond, as well as one 
bond again! t another f The only proper time at which Morris 
could make an election which could i>e obligatory upon him, 
was when Shckdtlly or his afiignee fhould bring fuk, and when 
that opportunity did occur, it was made in favor of the diP* 
count. 

But it is contended, that the a£f. of Affe&ibly does not applf 
to discounts agarnfr irvfne ajjzgnces* The word plaintiff whick - 
is ufed by the legiffature* obvicuflv cxprefles the lame thing as . 
ajjignet would have done » and if tnis latter word had been ufed, 
it would have run through the whole firing of affignees, how- 
ever numerous they might be* The reafon of allowing dif. 
counts, being to avoid multiplicity of fuits, it applies as well 
to mcjne ajjigncis^ as to the one, in whom tile right to the debt 
ultimately rcfts. 

Tte next queftion refpecls the jurifdic"tion of the court of 
chancery. Mirth y as I before obferved, had a two fold equi- 
ty ; one, which might properly have been decided upon at lawj 
but the other, which refpecled the Kentucky land, was a qutf- 
t{on, which, belonged excluiively to the court of chancery. 
If the latter had been the only ground of the application to that 
court, no one could have denied its jurifilicliom But it is well 
kno>vn, that if that court will entertain the fuit at law, it 
will-decide the whole cafe y though involving points properly 
determinable at law. 

Discounts, are not lefs a fubject of equitable jurifdidtion, be- 
caufe they may alfo'be determined at law. Until the ftatute, 
the parties were driven into that court to obtain the benefit of 
difcounts, and the jurifdiclion is not putted by its being . con- 
current 
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current with the court's of law* Independent of thefe con/He^-' 
acions, there was not only fniflak:, but accident in this caie. 
The counfel were evidently kd-o-F from the true point of dif- 
cuflion, into an enquiry about notice^ which was entirely ur.in^ 
portanf, and from this caufe it probably was, that they neglect- 
ed to file exceptions to the opinion of the court. It was acci- 
dent alone which prevented a new trial from being granted up- 
on the firft application, and the o5er of Pkktt to wait a month, 
until Mrris could have an opportunity of obtaining an injunc- 
*tfon, allured the latter from his purpofe of renewing the 
, motion. 

Marshall in reply. Whether the equity attached to a 
'bond follows it into the hands of the affignee or not, is a quef- 
tion I mean not to argue, becaufe, Iconfider it to be unimpor- 
tant in this caufe. If LittJepage himfelf had been plaintiff*, he 
could not have been oppofed by this equitable objection; The 
only evidence of tiiis equity i?, the aniwer of Littlepage^ ,a bill 
filed in Kentucky concerning, this land, ancf a paper figned by 
'yobnfin i who contefts the right of Morris to a fulfillment jef 
Littfepage'e eontratt.. But none of thefe papers can be confider- 
ed as evidence of the fact* 
. If then Morris had in reality no equity agai'nfl: this bond, his 
reflifal to difcount, was an abiolute waver of his right. It is 
•faid that there is no time lrmited y within which the election to 
'difcount,' or to wave it, h to be made,, and that he might ufe 
"it at the triah I do not contend that he was bound to make it 
: fooner, but if he expreflly refufe before the trial to make it,, 
and in confequence of his doing foy his bond isaffignedaway to a 
. fair purchaser,, .he is bound by it,, and cannot afterwards reclaim 
his.rfeht to difcount. The reafon aifigned by Morris for his 
fefufalwas not real^ but a merelubterfuge, ufed for the purpofe 
of enabling him to purchafe up his own bond for lefs than its 
value, anJ thtrefore it cannot qualify that, which I term an 
exprefs waver. 

I do not fay, that the bringing fuit upon StcckdelP* bond was 
of itfel fa waver, or that the judgment could not be mai!^ an 
offset ; but it is evidence of his mind upon the /ubject, that the 
difcount was not to take place; for if it had, Morris muft have 
been nonfuited, as the bondjuefrom him to Stockdell y amount- 
ed to a greater fum than what was due to him. 

I have contended,, that by the literal words of the act, the 
defendant cannot ftt up a difcount againft an intermediateaffig-' 
iiee v to which it is anlvsrered^ that if the law be thus ftriictiy 

interpreted^ 
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Interpreted, a bond can be affigncd but once. I cannot clearly 
comprehend the juitnet of .this conclufion, for it is plain from 
the words of the law, that any perfon or perfons having the le-' 
gal title may aflign, which moll mean, more than one ailigr.^ 
ment. 

If payments be made, or if property be fold to an intermedi- 
ate aflignee, this would be an actual dif charge of fo much of 
the bond, and might be given in evidence without the aid of 
the provifo; but this is very different from a difcoUnt^ which, 
Could not be made were it not for thia law. 

If MarrU could not have fet up the difcount at lay/, there is 
an end of the caufe. But if he could, he cannot now refort to 
a court of equity to get the benefit of it. The whole cafe has 
once.been'tried and decided upon before a competent jurifdicii- 
011. I contend, that the fanie queftion cannot be re-examined 
and rejudged in any but an appellate court. I am now fpcak-* ^ 
ing of the difcount alone. The cafe of Ambler and JPyld 9 doe^f 
not fuftain the jurifdiciion of the court of chancery as now con- 
tended for. In that Cafe, material teftimony was not permitted 
to go to the jury, and of courfe, the whole cafe was not before 
them, nor decided upon by thenx. This court declared, that 
if the whole evidence had been laid before the jury, the decifion 
woald have been other wife. In this cafe, nothing was J^ept 
back ; the queftion which we are litigating here, is the very 
fame which was contefted and decided by the jury with the v.e^ 
ry fame evidence which is exhibited to this court. 

It is faid, that the counfel and jury were entangled with a 
queftion which was unimportant, and by that means they were" 
feduced from the true point in the caufe. This is mere con-» 
jecture, and is not warranted by any part of the record.- But 
if it were, I do not agree, that the mifmanagement of counfel, 
or the mifconceptbns of the Jury will give jurifdi&ion to ifc 
court of equity, oyer a fubjecx which has been fully examined 
and decided upon by a jury. 

It is faid, that the court of chancery had an original jurifdic-* 
tion as to difcounts which-i$ not oufted by the ftatute. This 
is admitted, and it then follows, that the courts of lawand e- 
quity have concurrent jurifdi£Hon upon.that fubje&. 

It will I predume he admitted, that thole courts have.aHp 
concurrent juriiHiclian in matters of account* but becaufethi$ 
is the cafe, will it be contended, that if a fuit be brought at 
law upon an account,* and a decifion be there had, the very 
fcrnefubjed may be re-examined in a court of equity I As well 
I 2- might 
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might a court of law rejudge a cafe decided upon in equity, 
under the plea of concurrent jurifdidrjon. 

As to all the other pretences for giving jurisdiction to the 
court of chancery, they are mere concluiions of the counfei, 
without being warranted by the record ; fuch are the fuppofed 
blunders of the counfei in difcuffing the equity, inttead of die 
law of the cafe ; in their being dazzled by Picket** ofFer of 
waiting a month, and being thereby put off from their firft in- 
tention of moving for a new trial. . 

It is contended, that Picket had notice of Morris's difcount. 
This is not proved ; but if it were, and if he alfo knew that 
Morris had rejecled the difcouri;, he certainly would not Have 
been bound to admit it. Neither is there any evidence, that 
Picket had ft in his power to fave himfelf ; or that there was 
any thing like ufury in the tranfa&ion. Thefe, are points not 
ftated in the bill, and therefore could not be noticed by the 
court, even if they were proved by the evidence. 

As to Morris's judgment, it could not be even implied no- 
tice to Picket, who was not privy to, or bound by it. But 
there is the ftrongeft reafon to believe, that the judgment waj 
obtained after the alignment ; for if it had been otherwife, it 
it highly probable, that Stockdell would have offered Moris'* s 
bond as an offset. 

The COURT defired this caufe to be fpoken to again, up- 
on the points of jurifdiflion. 

Duval for the appellee. The conduct of the court in re- 
filling to feal the bill of exceptions, prevented Motris from ap- 
pealing, and produced an injury, againft which a court of e- 
quity may relieve. I admit, tnat the ftatute points out a mode 
of proceeding where the court refufe to feal a bill of excepti- 
ons ; but it does not follow from thence, that equity may not 
exercife a concurrent jurifdicrron over the fubjecl:, and prevent 
the injuftice which muft refult from an unfair trial, or one, 
where the parties have not been fully heard, and where the 
judgment is apparently wrong. 3 Morg* Efs. 291, proves, 
that a court of chancery will interfere, if the jury be miflireft- 
~ed. So if the court refufe to direct the jury, and they find an 
inequitable verdift, the Chancellor may with propriety inter- 
fere. After many new trials have been granted at law, this 
court will for the furtherance of juftice grant another. 3 Morg* 
Efs. 91. 

* ... WlCKHAM. 
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Wickham. I think, that the jurifdi&ion of. the court of 
equity, in this cafe may be maintained, as well upon the gene- 
ral principle and constitution of that court, as upon the de$ifi- 
011s of this court on fimilar cafes. 

If a want of jiirifdi&ion appear upon the face of the record 
in proceedings at common law, the judgment may be arretted, 
or reverfed. But in chancery caufes, the jurifdi&ion mu& be 
fpecially objected to by plea. It may be faid perhaps, that this 
bili gives jurifdj&ion to the court, and that therefore no plea, 
to the juriididtion could have been properly put in. But fince 
all the material allegations in the bill are proved, the court 
muft r^cain its jurifdi&ion, if the bill gave it ; if it did not, 
then it ought to have been objected to by plea. 

If the appellant had meant to oppofe the relief prayed for, 
becaufe of the judgment at law, he fliould have pleaded it in. 
bar, and by anfwer denied the eqyity ftated in the bill. The 
County Court when called upon to inftru& the jury as to th$. 
evidence, and to determine whether the difcount which was 
offered by Morris, was legal or not, refufed to give any opini- 
on at all, improperly fubmitting to the decifion of the jury, a 
legal queftion which it was the duty of the fcourt to have de- . 
termined. 

The cafe of Ambler and Wyld, pomes fully up to this. The^ 
queftion in that caufe was whether the referees bad valued the 
houfe in fpecie or in paper money. The original valuation- 
could not be found, and therefore ttxe referrees were examined 
upoa that point, who declared, that they had a fpecie valu- 
ation in view. The whole cafe turned upon their evidence,- 
and ff r yl4> was prepared with tpftimony to prove, that the va- 
luers had made declarations on the fubjefl, the, reverfe of what . 
they then depofed. $ut the County. Court before whom .the. 
caufe was tried, refufed to fuffer the witneffes to be examined 
this cour* determined that they were wrong in that opinion, £nA 
that where the decifipn of the inferior court was manifeftly erro* 
neous, the omimon of counfel to file a bill of exceptions, flioujd 
not bar the jurifdi&ion of the chancery. The Chancelloriaid, that 
if this evickmce had been heard, the verdicT: mighp have bpen dif- 
ferent. But the ground of the injun£tion could have been no . 
other, than jhe error committed by the court, in refining the 
e t xamination ojf the witneffes, 

{f we refer to Britifji decifions^ they will abundantly prove, 
that equity may ^rarit relief, although the matter ha$ been de-, 
<;dedatlaw- ." , 

In 
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Li the cafe of Graham vs Stamper 2 Fern. 146, the dcfem 
Aznt in equity pleaded the verdict and judgment ^t law and that 
the defendant had infilled upon the fame matter at law, where 
it wa<: ruled againft him, and demurred. But this was not 
thought fufficientto bar the relief prayed for, and the plea was 
overruled. So in the cafe of Robh-fin vs Bell 2 Fern, 146, the 
ground of the bill was, that the plaintifPs attorney had by mik, 
take, and contrary to inf)xuc"tions, pleaded a*general, inftead qf 
zfpecialplene admntftravlt. The court relieved againft this 
rr.ifrake although the bill did not ftate, that the difcoyery was 
inade before the judgment. 

If fach be the "decifions in England; there is a much ftron r 
ger reafon, why a court of equity fhould be more liberal in 
granting relief in this country, in cafe?, which have been decided 
hi the titunty Cbvrts. The want of legal knowledge in thofe 
courts, and the loofe manner in which bufinefs is generally con- 
ducted there, will frequently produce improper and unjuft deci- 
fions of cafes, which in many inftances could only be remedied 
fci a court of equity. A diftinction of this fort is even warranted 
by Englifh cafes, Jtn Finch Ch. cas/472, Sve find that rehef 
was granted againft the judgment of an inferior court, on account 
of improper conduct, and a diftincTuon is taken between the 
decifions oifucb courts, and thofe cf the fupertor courts. 

Another ground^ of jurifdidlibri is the miftake of the 1 jury. 
The only crueftiori' was if the debt had been paid: and if the 
court haa determined as they (hould have dohe, that the difcount 
offered by the appellee wjfe proper, the ve'rdift mufthave been 
different from -what it was; yet this opinion of the court was 
withheld; Thie jury were led to believe, that the material 
point in the caufewas whether Picket was a purchafer, with 
or without notice, and not being fatisfred that he was the for- 
mer, they found for him. ' T know,' that in Atnbler and TFyld 
it was find by the court, that if the whole evidence had beer* 
left to the jury, the decifidn wtfuM have been otherwife. But 
it will bemotrced,' that in this cafe, the error committed by the 
jury was in the hip of the cafe. 

A court of equity will relieve againft an award, if there be 
an evident error on tire fece of it, or If the arbitrators have 
tnrffaken the law of the cafe. A vertJiS is not more folemn 
nor more obligatory upon the parties than aft award. This 
court have gone into the receffes of a jury room, to get evi- 
dence t>f the irregularity and miftake upo"n which the verdi# 
tyas given. {Cochran vs Street y ante vql. I p. 79) Ifj (JMPRat 
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vs TFozds ante p. 80) the jury confidercd the plaintiff as enti- 
tled to half the ticket; but from the evidence, it was 
dear, that if he were entitled to any part, it could not be to 
more than a fourth ; yet this court fuftained the decree of the 
Chancellor," which awarded a new trial. 

It may be contended that Morris's attorney might have re* 
newed his motion for a new trial. There is fome obfeurity 
upon this fubjecT:, and it can onlv be cleared up by fuppofing that 
his counfel was lei off from his purpofe of doing fo, by Pick~ 
rt's offer to ilay execution until he could apply for an injunc- 
tion. It appear?, that after a fifth magiftrate came upon the, 
bench, the motion was renewed, and then abandoned* Kut 
to make the moll of this, it was a miftake of counfel, againft 
which this court may relieve. " 

Randolph. Let us confider this as an origirtal cafe in the 
court of chancery ; that Morris had there filed his bill againfl: 
Picket^ calling upon him to furrender the bond, on the ground 
of his original equity againft it, or becaufe of the difcount; or 
if the ground of the bill had been> that "Picket might have faved 
himfelf out of StockdcWs property, and had failed to do fo; in 
all thefe cafes, the court of equity would have had compleat 
jurifdiclion. 'So it would, 'if the "bill had calleti upon Picket t<v 
cKfcover how much he had paid for the bond; For if Sttctdell 
could have fought relief againft an unconfcionaWe, or ufurious 
bargain, (which will not be denied,} it is equally dear that 
Morris pofleflecf the fame right. 

What then is to bar us from this equitable relief arfter a de- 
cifionat law? If a verdict be rendered after z- full and fair trial 
upon the law of the cafe, I admit, that the interference of the 
court of chancery would be improper. But if thecaufe be mixed 
with aqueftion of equity, where the jurifdi&ion is concurrent* as 
jn cafes of fraud difcounts and the like, and a ; Vrdtyj decifion has 
been given, Chancery will interfere and relieve, although the*' 
fame points have been pre'ffed at law." 

A court of equity will entertain a uiit in the cafe of a loft- 
bond, although there is alfo a remedy at law, 3 Durnf. and' 
Eaft 151. 

The cafe of Kent vs Bridgman Prec, in Cb. 233, eftablHhes 
this principle; that where there is concurrent jurifdiclion, tho* 
the party at law attempted to avail himfelf of a point proper for 
the determination of that court, and failed, y C t he might feek 
relief in equity. Now, although the whole cafe in Kent znd 
JSridgmaq was not fubmitted to the jury, and therefore an at- 
*•■■•-••• -••■...• tcm p t ; 
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t;mpt may He mate todiiringuifh that cafe from thepreferrt, yet it 
iil) i.-nifj that the ground of the decLlon was not the failure to 
produce tfu judgment, but the fraud, which wa c - examinable 
In equity ai> well a>". at law; The Chancellor fdliai^ed the canfc 
u^on the ^r^uid of a concurrent, and not of an appellate jurii- 
elicit* >;>. 

Marshall. The principle which I have endeavored to 
maintain is this ^ that when the vjjjI* qrrjtim has been com- 
pletely before the jury, accompanied by.no circumftance which 
couli prevent a full and £u> decifion of the cafe, by that body, 
there L> no remedy hut in an appellate court. If the party ap- 
ply for relief t^ a c »urt of equity, he muft rely upon other 
ground than le^ai errors in the decifion complained of. Let 
all the cifes which have been cited be examined, and it wilt 
Ijc fmTid in each of them, that the whole cafe was jiot decided 
upjn by the jury. In 2 Morg. Ejs. 2Qi, the jury did not de- 
cide upon the cL counts. 3 Morg.- £js. is no ways applica- 
ble. 

In the cafe of Kent and Bridgeman, there was an equity 
which was not determined at law; there was a fraud pradifca 
and proved, but- ftiil die party could not recover at law, with- 
out a copy of the judgment ; of courfe, the fubjecl of the fraud 
was not tried at all, and the jury were directed to find for the 
plain tiT, beoaufe the judgment was not produced. This is 
precifcly within the rule I have ftated. 

It is then conteiided, that if it were intended to objqclt to the 
jurifdiclion, it foould have been done by plea,, this is founded I 
fuppofe upon the act of 1787, which declares, u that after an-* 
fwer filed, and no plea in abatement to the jurifdjetion of the 
court, no exception for want of jurifdiction fliall ever after- 
wards be.inadc &<;," 

Xbe construction of this law muft neceflarily dq reftrained 
t? cafes, where the billjbews a right in the plaintiff to recover. 
For where the plaintiff has no right at all, and if he be barred 
by a judgment at law, it is not neceflary, nor would it be pro-* 
per to plead tp the jurifdiction. Such a plea admits the right 
of the plaintiff, but denies the power of the court to decide up- 
ouit. Thus, if a fuit in chancery be brought upon a bond; the 
plaintiff having a right to recover, {he defendant muft apprife 
him in an early ftage of the caufe, that he means to object to 
the jurifdidtion of the court. But if by the plaintifPs own 
fhewing, or otherwife, it appears, that the bond has been paid 
pjFj or that ^5 had brought a fuit at law upon it, ajid a verdict 

and 
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and judgment had paffed againft him; would a court of equity 
be bound to decree in his favor, becaufe there exifted an qI>- 
joction to its junfdiction, which had not been taken advantage 
of by plea ? 

It is kid, that the defendant fhould have pleaded the judg- 
ment' in bar* But thi? is not neceffary, where the fame mat* 
ter is dated in the anfwer, and is alfo relied upon in bar; or 
if (as in the prefent cafe, the plaintiff himfelf itates the judg- 
ment in his bill. In Ambler and lVyld y the whole cafe was 
confeffedly not before the jury; for the court would not per- 
mit them to hear all the teftimony which was offered. 

In the cafe cited from Finch. Ch. Cat. 472, the court had 
•no right to decide at all* for want of jurifdie~tion, fothat in fa& f 
there was no judgment. 

In 2 Fern. 146, there was a fecret equity, of which the de- 
fendant could not avail himfelf at law ; for the court was not 
at liberty to enquire into the legal error, whilft the queition 
was depending in a fuperior court. In the cafe now before the 
court, there is no equity unmixt with law, f nee the difcount 
might have been made at law. In the cafe laft cited, the mit 
take was not triable at law, and of courfe, it was not enquired 
into nor decided upon by the jury. The cafe of Boiankei and 
Dajfrivood^ Talb. 90, was a fuit to be relieved againffc an ufuri- 
©us contraft. 

If the jury miftook the law as to the difcount, it does net 
from thence fellow that a court of equity can interfere ; for if 
fo^ every error of the common law courts may be re-examined 
and rejudged in this court. In the cafe of Cockran and Street^ 
, this court did not fet afide the verdict becaufe it was wrong, 
but becaufe a part of the jury had been impofed upon by the 
others. 

As to the power which it is faid Picket had to fave himfelf, 
there is no proof of it. 

I am at a I0& to comprehend the diftin&ion which is taken 
between cafes of a merely legal nature, and fuch as are mixed 
with equity. I admit that in the latter cafe, the two courts 
have concurrent jurifdiction, but if the whole fubject be decid- 
ed in the court of law, equity can no more re-examine it, than 
the courts of law in a fimilar cafe could re-examine a decree of 
the court of chancery. 

I admit, that a fuit may be brought either at law or in chan- 
cery, where a bond is loft. But if it be decided in either court, 
the other cannot interfere. 

Roane, 
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RdANEi J. — Wherever a cafe is fully and fairly tried in 4 
court of law, the decifion is binding upon the parties, aiid a 
re-examination of the caufe in a court of equity is certainly 
improper. The parties, by fubmitting to the decifion of that 
.tribunal, muft be governed bv it, whether it be right or 
•wrong* But this principle will extend to no cafe, where there 
has iiot been a fair trial, as well as a full difcu&on . of the 
caufe. 

* In this cafe, the appellee at the trial in the County Court*, 
offered the bond of Stockdsl!^ as a difcount againft the demand r 
which ought certainly to have been allowed., for I cannot 
.confider any part of Morris's conduct, as amounting to a wa- 
4 ver of his legal right to infift upon the offset. His refufal at 
one time to admit the difcount, is fatisfactorily accounted for. 
-He had ftrong reafojcs for believing, . that he might oppofe the 
payment of his bond to StockdeU, by the equity growing out of 
the original contract for which that bond was given. 

It appears that the counfel for Morris^ moved the court to> 
inftrucl: the jury, that the difcount was proper - r this they refu- 
fed to do, as well as to recommend a fpeciai verdict. In con- 
fequence of this improper conduct in the court the jury found a 
verdict moft obvioufly againft the very right of the cafe. For 
-I hold it moft clear, that either party has a right to demand the 
opinion of the court, upon queftions of law which' may arlfe 
during the trial of a caufe. Their fuperintendqncc in ex- 
plaining and deciding legal queftions, is eftential to the proper 
administration of juftice, and ought to be exercifed,- when ci- 
ther party require their interference. 

The fecond motion which was made for a new trial, was 
not over-ruled by the court, but for fome reafon or other 
which does not certainly appear, It was abandoned by the de- 
fendant. Although there is no teftimony in the caufe leading 
to a fufpicion that Picket's offer to ftajr execution instil an irv 
jundtion could be applied for, proceeded from an improper mo- 
tive in him, yet it is highly probable, that it tended to divert 
Morrisy from his, purpofe of perfevering in the; motion. 

I think the decree ought to be affirmed. 

Carringtok, J. — It would perhaps feem ftrange, that a 
court of equity fhould not poflefs the power of relieving againft 
a judgment at law, obvioufly unjuft, and againft the right of 
the caufe. In cafes of fraud, furprife, accident, truffi and, the 
,Kke, where that court has complete, jurifdi&ion, it is within 
its peculiar province to grant relief,, where the parties canaot 

obtain 
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ofetain it at law. It is true, that the party afking for its in-* 
terpoTition muft fliew himfelf entitled to equity fuperior to that 
of the perfon who has unconfcientioufly obtained the advantage 
at la\tf« 

I admit, that the courts of law and equity fhould be confined 
within their proper fpheres, and that the line which (eparates 
their refpective jurifdi&ions fhould be carefully guarded. With, 
equal jealoufy would I watch over and preferve from violation 
the trial by jury. But it is not lefs important, that the court 
fhould exercifc tliofe functions which properly belong to them. 
To the former, belong the uncont rouled power of deciding up- 
on facts and even upon the law if it be fubmitted to them. 
The province of the latter, is to determine upon thofe legal 
points which come properly before them. It is therefore the 
duty o? the court to inftrudt the jury upon the law when they 
are required to do fo, or to refer ve the point if either party de- 
fire it. If the opinion of the court be wrong, there is then a 
way to get it corrected. If the opinion be right, and yet the 
jury difi egard it, the court may preferve its privilege by fetting 
afide the verdict. 

Can it be contended, that this caufe was fully and fairly tri- 
ed, when the only important part of the appellee's cafe was not 
decided upon by the jury ? When the court refufed to Irate to 
the jury the law as it refpected the difcount, they as effectually 
excluded it from the consideration of the jury, as if they had ■ 
done it in exprefs terms 5 for though it wafc laid before the ju- 
ry, yet it was a queftion proper for the decifion of the court, 
and their refufal to gi ve that decifion, kept it out of the view 
of the jury as the verdict evidently proves. The jury were 
then miftaken in the law, and being involved in unimportant 
difcuffions upon points no way relative to the caufe, they were 
allured from the only one which was material. 
* Independent of this, it is clear that the parties were furprifed 
into the abandonment of their firfl: intention of moving for a 
new trial, by the offer of Picket to fray execution until an in- 
junction could be applied for. It cannot be queftioned, but 
that equity may relieve againft the miftakeS ot a jury, as if 
they mifcalculate, or o&it to allow difcounts to which the par- 
ty injured can prove himfelf entitled. 

I think that the cafe of Ambler and Wyld, is not diftinguiiha- 
ble in principle from this. That caufe was determined before. 
& court of competent jurifdiclkjn, but it was determined impro- 
perly. The party aggrieved might have appealed, but he did 

K 2 not - } 
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not j yet this court decided, that equity might relieve him a- t 
gainft this erroneous judgment of a court of law. 

In this cafe, it is apparent, that there was a ftruggle for a 
general verdi&, and that the law and right of the eafo was 
ftifled in the conflict. 

I think the decree right and that it' fhould be affirmed. 

Lyons, J.— There have been three queftions made in thk 
caufe; the ift, has been decided in the cafe of Norton and Rofc* 
The 2d is, whether the conduft of Morris has not deprived him 
of the difcount, of whidi he now endeavors to avail himfclf. 
3dly, Whether, if he be entitled to the difcount, he can hav^ 
the benefit of it after the verdift and judgment againft him. 

Upon the 2d point, it is contended, tint Morris having onct- 
refuted to admit the difcount, he has thereby waved his right 
to afiert it againft a bona fide aflignee. How far an unquali- 
fied refufal might have bound him, it is unneceffary to decide, 
becaufe I am clear that his conduit did not amount to that. 
Whether the equity under which he fliekered his refufal to dif- 
count was well founded or not, is not material ; it was evi- 
dently the caufe of his refufal, and it cannot from the circum- 
fences which attended it, be confidered as a mere pretext to* 
avoid the difcount. There, was at the time, a fait depending 
in the ftate of Kentucky, the event of which he could not poffi^ 
My foretell. This is fufEcient to repel the prefumptiun of art 
intention to wave. Under thefe circumftances, it was a fraucfc 
in Stockdell to aflign the bond without giving notice of the dif- 
count which Morris had againft it. Whatever may be the e- 
equity of Picket^, that of Morris wa$ prior, and equal to it, be- 
fides which, he had a legal right to fet up his difcount. But 
in fa£i, Picket muit be Confidered as ftanding in the flioes of 
Stockdelly fince it. Was his duty to have enquired of- Morris ret 
peering the bond, before he took the aflignment of it. 

There can be no doubt then of Morris's right to relief, un- 
lefs he be barred of it by the verdift and judgment at law, which 
brings me to the confiaeration of the third point. 

If what I have before ffated tye correal; it is clear that Mar* 
ris has a fufficient difcount againft the claim of Picket, froth at 
law and in equity. But h is contended,, that he cannot now 
obtain the benefit of the difcount, becaufe he has loft the oppor- 
tunity which he once had of availing himfelf of it at law. But 
I would afk, when it was, that this opportunity prefented if- 
felf? At the trial of the caufe at law, he claimed the difcount 
and it was rejected. Confidering the queftion as a legal one,- 

• he 
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he prayed the opinion of the court upon it, or if they doubted, 
that they would recommend a fpecial verdiS ; they refufed to 
do either. He then tendered a bill of exceptions, which they 
would not fignl He was equally unfuccefsful in obtaining a 
new trial. What more could he have done ? The Superior 
Court could not relieve him. becaufe nothing was ipread upon 
the record which could avail him there.' ~lf he had applied for 
a mandamus^ or purfued any other method of obtaining relief 
fave the one he did, an execution ^night have iflued, and he 
muft have experienced in the mean time the effefl of an unjuft 
end inequitable verdict And is it poflible that a right thus 
clearly eftablifhed, mould be deftifeite of a correfpondent reme- 
dy? 1 thought it was the peculiar province of a court of chan r 
eery, to afford rdief, in cafes w^iere competpit remedy co,uld 
not be afforded fome where elfe. 

I admits that in this cafe th£ party had complete remedy, at 
law and if the caufe had been fully and fairly decided there, 
equity would not have interfered. ' Rut this was not the cafe. 
The refufal of ,the court to dec;de upon the points .which were 
properly fubmitted to them, prevented a juft determination up- 
on the only important qucftion in the caufe; and their ifubfo- 
quent refufal to feal the bill of exceptions, fhut out the parties 
from the proper tribunal te have corre&ed them. Suppofe the 
jury Should ob^inately decide againft the opinion of the court, 
upon a point of law, pr fliould difregard their recomtnenQation 
ro find a fpeciaj verdift ; there co<ujd be no relief in a court of 
law againft two improper v£rdi£te ? as a fecond new trial could 
hot be awarded. Would \t not be monffrons to Jay^ "that in 
&rch cafes, a court of equity could not afford relief? 

The Chancellor was not bound to grant a new trial, ^e- 
caufp being in poflcflion of the whole cafe, there was nothing 
to prevent a final deciilqn. \ , 

' The cafe pf feufrouts W yemno } 2 Str. Rvp. 733/ the Chan- 
cellor relieved. againft a judgment, upon a point, which he w^s 
6f opinion the court of kror ought" to have decided in favor of 
t*he plaintiff i/i equity •; but he observed, ** that other judges 
might have been of a different opinion /' 

jfmblpr j^nd JVyld is nearly riarallel with this, for in that 
cafe, as tn this, the mi fcjiief complained of arofe /rom the er- 
ror of the courts But fliere is this difference* between them 
which renders this a ftronger cafe ; in that, the party might 
have appealed ; in thjs he could n,ot, becaufe tt*e bill of excep- 
tions *was not fealed^ « : ;^; 

This 
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This is certiinly aWd cafe upon Picket^ but he who truft* 
tnoft, muft fubmit to bear the confeguences of his miiplacci 
.confidence. ' ; 

Decree affirmed. 



LEE, 
against 

TAP8COTT. 



THIS was an appeal from the Diftri& Court of Fredericks? 
burg* It was an eje&ment brought by the leffor of the 
appellee againft the appellant. 

At the trial I the plaintiff in fupport of his title, offered in 
evidence a writing -in the following words tp wjt : ," To all &c. 
" wbereaa &c. now know ye, that I the (aid Samuel Mathews 
<c EJh. do with confeht of, the council of ftate accordingly give 
u ana grant unto Henry Roach ijqo acres of land, fituated and 
* c heing fn the county of fficftrnoreland^ . bounded &c. [and fo 
" defcribing the founds} $$o acres part thereof, b^ng former- 
' f c ly granted unto the faid Henry Roach by patent the 13th oj? 
cc September 1654, and 85Q acres the reudue, by and for the; 
c 5 tranfportatjion of* 7 perfons inft> this colony &c. yielding and 
," paying &c, dated ,the joth of 0#ober 1658." 

/Signed) SAMUEL MATHEWS, ' 

• W. CL AI&ORNE v . 

xi £npw all men by thefe preients, that I Henry Roach^ do 
" make oyer, alien, and afpgn f<?r me my feeirs &c alf my 
u rigfe tit;le and ihtereft in th& within patent and whole portion 
" of land therein fpacifed and contained unto Mr John Hojkins 
?' of Briftol, his heirs occ. In witnefe whereof I have fet my 
/ c hand this 13th pf February i66o.ff 

(Signed) '" HENRY ROACH, 

and attefted by two wjtjne.ffes. On the I4tt) of February 1666 
this afli^nment was acknowledged in court and then recorded. 

[Nqte, the record does not itate, that this affignment was 
endorfed! upon ttte writing fjrft mentioned.] """-•. 
"• • • ... Thcrc 
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There is tdfo in the recced a <kei from i?##* to HeJ&ins, 
4atcd in 1660, conveying to him the above mentioned tra& of 
j 700 acres. This deed is let forth in the bill of exceptions. 

The plaintiff^ alleging that thjs was a patent, whereby the 
land in queftion was granted to Henry Roach^ uitder whom the 
plaintiff claims, the defendant objected, that it was not a legal 
and fuffieient grant, and that it ought not to go in evidence tQ 
t,ke jury, and being overruled by the court, he filed an except 
iion to the opinion. . - - 

The defendant below offered in evidence to prove the boun- 
daries of the land in controverfy, a plat and fiirvey mgde "Ithft 
year 1737^ by the order of Samuel AtweU and Henry' Fitehugk 
under whom the defendant derived^ title to part of the land- inj 
controverfy, and according to which plat arrf divifion, thq 
jands therein defcribed have been ftnce held by tfaofe claiming 
*mder the faid Atwsll and Fiiz/wgh which p|atand furvey werq 
recorded in the County Pouirt of; We^in^rsland. ift the yeax 
J739 alfo a partition of the 6$ land na^de by referees appoint- 
ed by {he faid AtweU and Fitzhugh* To, this evidence the 
plaintiff objected, and th$ objection being fuftjiined by the cguffc 
the defendant excepted. VenJiS for the, plaint iff ibr:^he Jand& 
£aid down in the furvey mad* in this cauigfr as . cojppf ehendcd 
within certain lines defcribed by the jury. Judgment; that the 
.plaintiff recover his term yet to come pf apd iji~th$ ia#d$ with 
the appurtenances in the deelaraikn M&ftjomd* ... 

Carrington* J. — The firft point relied.upon. by the ap-, 
pellant's counfelwas, that, the writing figne4 M t Satmel Ma* 
thews " could not be ' confidered as a patent, and could not 
„ transfer the right of the ciwya.to the labels therein defcribed. 
Jt is certainly very informal, as it jnight well be, qipe&fd t& 
/be at a time, when t this country was in its infancy. But! aoi 
iatisfied, that it poffefics all the fubftantiaj mrf sofa grant, and 
that it was fufficient to convey the laad. Tii^afe of Birth vs 
Alexander (anfe vol. 1, p. 34) is f^pre^By in *p$«|t„ upon this, 
queftion. v , • 

The next objepfcfon was to the ^hfnpctfy.pf die paper. Ife 
hfrs the fignaturp of Samuel Mathews , with that of fr. Glai? 
parne, who is not ftated to be the clerk. , 

I might be induced tx> fufpe& jthe authenticity of the. grant, 
if it flood unaided by circumftances \ but there are two in the 
cafe, which have vm$& with, me. The firft is, the length 
of po&ffion wjpsh has accompanied the grant; and the 2d is, 
that a forgery is not to be prefumed, where the grant was im- 
mediately offered and admitted to record^ Th? 
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The thftd obje&ion made to the opinion of the Diftrl& Court 
is, that they reftifed to admit the furvey made in 1737, as evi- 
dence. 

A private filrvey made by perfons who were ftrrngers to the 
forties in tih taufe, cannot upon any principle of l#w be evi* 
denoe afaihft either of them, though it might have been proper 
as between thofe, who were parties to thci iurvey, or who 
claimed wider them. The cafe of Sir J$bn Bridgman vs *Jen-< 
flings, 2 Ld. Ray 734, which was cited by the appellant's coun-; 
ft\ is entrrely againft him. : Lord C>ief Jufiice Holt, was of 
option, that* furvey made by A of two manors during his fei- 
fin of both, might after a length of time be given in evidence 
in a difpute about the boundaries between A, and ? who had 
purchased one of the majors. 

, The cafe of Underbill vs Durham, in Freeman 9 s Rep. 509, 
k inapplicable, *s it relates only to the copy of a furvey where 
t'hc original wfcs proved to have been burnt. 

Upon the w*hol^ I am clearly of opinion, that the judgment 
of the Diftrtft GoHirt upon the points fiiggefted in the bill of 
exceptions was right, but as* th^re is a clerical error in entering 
,wp the judgment generative, for the lands in the declaration menti- 
*ned, inftead ef purftttng'the ve*di&, it muft be reverfed, and 
corre&ed. - f '■ " * '•" ' >■■:■'- 

■Lyowi, J.-^I am always forry when conftteined to differ 
;n opinion from th$ teft of the court. That which has been 
delivered inaytte,' and -probably is agreeable to the real equity 
of this cafe, but t muft decide according to mv ovfai fentiments 
of the law. - V ■ '-' '" 

' T^he firft obje&ion is to the patent. It recites a former pa- 
tent for 659 acrefr dated in 2654^ end includes 850 acres more, 
for which entire quantity the grant is made. It alfo appears, 
that in the year i66'o, ' Roach Signed this patent to Ho/kins^ 
and alft by a deed pole in the fkme year conveyed the whole 
of the I7<icyadrts to th$ feme perfon* Now what necefiity 
v/as theie for producing the patent at all ? The deed, accomf 
panied wilh the length of p&ffy flfon was title fufRcient for the 
appellee. • Kut *vot contented with this, lie infifls upon the ad- 
niiflion of the patent, 'and relies upon it as proof of his title. 
This brings md to the queftion, • whether fuch evidence wa$ 
proper or not* ' •;•>•- 

It is a found and well eftabftftied rule of law, that tfee beft 
evidence which the natufe of the cafe admits muft be produced. 

Digitized by LjOOQIC 
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This ts a fate rule, for the fecurity of property , ; and fhould 
fee adhered to. Inferior evidence may be retorted to, where 
from tli3 nature of the cafe better cannot be had. 

Where it is necdTary torely upo:uhe patent, the original muft 
be produced if- it can be had; if it cannot, a copy may be ad- 
mitted. If the books in which the patent was recorded be loir y 
6r dellroyed, evidence ftill inferior to that may be permitted \ 
,fuch as a memorandum, particularly where the right has al- 
ways been accompanied by pofleflian. 

The bill of exceptions ftates, that the appellant offered thi* 
paper as a patent whereby the lands in queftion were granted 
to Roach. Now let us examine this evidence of title; what 
is it ? A piece of paper figged by Samuel Mathews , who is not 
ftiled Governor* in any part of it ; there is no feal to it, nor is* 
it even ftated to have been fealed. It is ftikd a patent in 'tha 
affigmfient ; but this did not make it one. If the aflignor had been 
examined as a witnefs, and had declared upon oath that it was 
a patent, it would not have been fufficient, becaufe he could not 
have been a witnefs for himfelf, and the patent could not have- 
been admitted to record upon fuch evidence. Much leis can 
the party give it the effeel of a patent, by naming it one iiv 
his aflignrrient. The alignment was acknowledged and ad- 
mitted to record, but this patenty as it is called, never was- 
For though the clerk has officioufllly recorded it, yet it is not 
snore authentic on that account, luice it was not the act of the 
court. 

Upon what ground then can I feel fatisfied as to the authen- 
ticity of this jaaper? The anfwer to all this is, that it was re- 
corded 130 years ago, and that it has been accompanied by 
poffeffion ; that inltead, of prefumine a forgery, the antiquity 
of the patent ought to fatisfy us or its reality. There is oner 
thing clear ; which is, that as it muft have the aid of prefump- 
tion to fupport it, that prefumption is completely repelled by 
its having been in the power of the plaintiff to produce better 
evidence. 

If the record book could be procured, and no fuch patent 
were to be found there y the prefumption would be, that no fuch 
patent was ever iffued. I do not objeft to the authenticity of 
the patent; upon a fufpicion that it has been forged, but be- 
caufe it is incumbent upon the party who produces arid relies 
upoji it, to prove it authentic. The affignment does not in my 
opinion ftrengthen tfce proof of the reality of the patent, be- 
eaufe it has no greater weight than the recital of one deed in 

another, 
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another, which is only binding between the parties to the deedy 
or thofe claiming under it. The antiquity of the inftrument, 
tho' it might have its due weighty if no better evidence could 
be had, can have no effect when brought within that rule of 
law, which requires the beft evidence which the nature of' 
the cafe admits of to be produced. If the deed were of recent 
date, an inferior degree of evidence would be equally admiffible, 
if better could not be had. 

But if this had been the beft evidence in the power of the 
appellee, I fhouW fttll think, that the court erred in the opini- 
on they gave refpefting it. They ought to have fuffered the 
evidence to have been given as ground for the jury to prefume 
a grant, leaving the weight of fuch evidence entirely to them ; 
inftead of which, they determined, that the evidence was fuffi- 
cient to prove, t bat a patent bad ijjued. 

As to the furvey which was offered by the appellant, I had 
eonfiderable doubts at firft ; but I am now fatisfied that the 
Court did right in rejecting it. It might be very dangerous, 
if private furvey s were to be admitted as evidence of boundary, 
between perfons not parties or privies to them. The one in 
queftion is entirely ex parte^ authorifed by no judicial aft what- 
ever, and not even ftrengthened by notice to thofe perfons who 
might be thereby affected. Neither do I think, that the re- 
cording of it can be confidered even in the light of preemptive 
notice, becaufe there was no perfon who could be regularly 
cited to conteft it. 

The recording of a paper which is not required -by law to 
be recorded efpectally if no notice be given to third perfons 
Whofe interefts may be effected, can never be binding upon 
them, nor charge them even with implied notice of the fa£L 
If in this cafe, there had been notice to the neighbours of the 
furvey, or any other evidence tending to create a prefumption 
of aflent in the perfons interefted, I would in that cafe have 
left the evidence to the jurv. 

The PRESIDENT.— The appellant's counfel confidered 
the objection to the patent under two heads ; the firff went ta 
to tha imperfection of the grant ; but he afterwards relinquifh- 
ed that point, and of courfe I mould not now notice it, but to 
obferve that the court were unanimoufly agaihft hirh. 

The fecond branch of this objection, relates to the authen- 
ticity of the grant. I admit the rule of law as it has general- 
ly been laid down to be correct. The beft evidence 

which 
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Which the nature of the cafe admits of, ought to be produced, 
find if it may be produced, inferior teitiniony is ii.adn.iilible. 

But the rule as it applies in England to titles rcfpeoTing land 
is inapplicable in this Country . In that country, patent are 
not registered, in this they are, and copies from the regijiers 
office may as well be admitted in evidence as the originals theno 
felves. The queicion then, is not whether the coiy of a patent 
may be given in evidence, but whether a .copy Loin the re- 
cords of a County Court fnay? Becaufe I take it for granted, that 
the paper offered in evidence hy the appellee, and to which the 
Except fon is taken, comprehends the paUi.l as well as the 
a(Jig;ir,unt^ and proves, that both of them were adn rtted to re- 
cord in the year 16 6a. Upon this point, I am clearly of c- 
pinion, that the attelted copy of a patent recorded m the County 
iljurtj is equally authentic, as if, it were obtained from the re- 
cords of the regijhfs office; The latter, is under no other coi}- 
troul than that of the erliicsr of that department, whereas the 
former, is under the fuper inter. donee of a court of juftice. 

I admit it to be pofiible, that a forged bond or patent, with 
an afiignment, might be admitted to record ; but after fuch a' 
length of time,- and under ihe circtrmftances of this cafe, 1 can- 
not prefixme it. On the contrary, I mu,ir. prefume that the 
real patent was recorded.- Neither do' I think, that the court 
went too far in the opinion they gave refpeding this evidence. , 
"They did not determine that the evidence was fufficient to efi 
tablifh the grant but they over-ruded the cbjedion of the appel- 
lant taken to the admimon of the evidence* , . 

The next queftion refpecr.s the furvey which was offered on 
the part of the defendant. t The exception is not to the authenti- 
city of the furvey, for if it were,- and no other objection ap- 
peared to it I fhould confider the evidence as being _, proper. 
But it is objected, that it is madmiffible evidence as between 
thofe who were Jir angers to it. The cafe of Sir Jobu Bridgman 
<vs y tunings, is a compleat authority in fupport of the opinion 
of the DiftricT: Court,- and it frauds unoppofed by any other ad- 
judged cafe within my recollection. This (ufvty was certain- 
ly improper evidence to eitablifh the boundaries of the land in 
?ueition,' and therefore ought not to have been left to the jury, 
i legal, or improper evidence, how.ever unimportant it may 
be to the caufe, ought never to be confided to the jury -, for if 
it fhoulid have an influence upon their minds, It will miflead 
them ; and if it fhould have none, it is ufelefs and may at 
lead produce perplexity. Although the acknowledgment, of 

L 2 the 
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the a&s of a party may be evidence againft him, yet it can ne- 
ver under any circumftances be ufed in his favor. 

A majority of the court being of opinion, that the error in 
( the judgment in not purfuing the verdift, cannot be confidered 
as a lniiprifion of the clerk, the judgment nmft be reverfed 
with coils, and entered for fo much of the land with the appur- 
tenances in the declaration mentioned, as mall be comprehended 
within the marks and lines defcribed by the jurors in their 
verdict, together with the damages and cofts &c. 



JEREMIAH WARDER & JOHN WAR- 
DER. 

aga:r.st t 

RICHARD ARELL. 

^TT^HIS was an a&ion of debt brought by the appellants %•* 
J| gainft the appellee, in the Dili:ri& Court of Dumjries r 
upon a bond, executed in the ftate of Pennsylvania by the ap- 
pellee and Cyrus Copper. 

Pleas lit payment. 2dly, " that on the 27th of March 
1780, the faid Cyrus Copper in the city and county of Philadel- 
phia, in the commonwealth of Pennfylvania y on behalf of him- 
felf and of the defendant at the houfe of y. Warder (a deceafed 
obligee) was ready, and then and there offered to pay, and ten- 
dered to. the faid Jeremiah Warder the fum of £ 882: 2: 6, 
in bills of credit emitted and made current by the Congrefs of 
the .United States of America, bearing date a part thereof in 
the year- 1775, and the refidue in the year 1776, andrequefted 
him to take thereout as much money, as would fatisfy, what 
was then due on the faid writing obligatory, on account of 
principal and intereft, amounting to /. 844: 18: ro, Permfyl- 
vania currency, but the faid y. Warder then and then? refuferf 
ice. and that the faid fum was not demanded by the feicf y. 
Warder, or by the plaintiffs within the fpace of four days after 

the 
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the fame had been tendered and refufed as aforefaid, and that 
the faid fum of principal and intereft became forfeited, one third 
part thereof to the faid Copper and Arell, and the other two 
thirds to the commonwealth of Pennjyloania, by reafon whereof, 
and by virtue of a certain law of the faid commonwealth made 
in the firft year of the (aid commonwealth, and in the year 
1777, entitled, "an aft for making the continental bills of 
xrredit, and the bills of credit emitted by refolvesof the late Af- 
iemblies lt^gal tender, and for other purpofes therein mention- 
ed," [which is fet forth at large] " and tnat the faid Cyrus Cop- 
per, on the 3d of April 1780, (the faid law continuing ftill in 
full force) paid into the hands of the treafurer of the faid coun- 
ty of Philadelphia, appointed to receive the ftate tax, two 
third parts of the faid fum due for principal and intereft on the 
27th of March 1780, and took the faid treasurer's receipt there- 
for, .and retained the other third part for the benefit of himfelf 
and the defendant : and that the faid bond was fealed, figned 
and delivered in the city, county and commonwealth aforefaid, 
by virtue of which premifes of the faid law, the defendant faith 
he is exonerated and acquitted of and concerning the faid wrifc- 
ing obligatory Sec" 

The 34 plea is like the preceding, except that the law is not 
fet forth at large, nor is tl>e payment to the treafurer of the two 
thirds, ftated. 

Iflue upon the firft plea. Replication to the fecond, " pro- 
tecting, that the faid Cyrus Copper was not on the 27th March 
1780 at the city of Philadelphia in the cqunty of Philadelphia, 
and commonwealth of Pennjylvania ready, and did not then and 
there offer to pay and tender to the faid J. Warder, the fum of 
£ 882 ; 2 : 6, in bills of credit emitted by the Congrefs of the 
United States of America, and bearing date in the years 1775, 
and 1776, and alio protefting, that the faid Warder did not 
then and there refufe &c. alfo protefting, that the faid fum of 
principal and intereft did not become ferfeited &c. by virtue of 
the law fet forth in the plea, and that the faid law was not then 
in full force &c. and thauthe faid Copper did not on the 3d day 
of April 1780, pay into the hands of the treafurer &c. for plea 
fays, tfcat after making the faid recited law in the plea fet forth, 
to wit, on the 20th March in the year 1777, the general Af- 
fembly of the faid commonwealth, made a law entitled, " an 
aft for emitting the fum of two hundred thoufand pounds in bills 
of credit for the defence of this ftate, and providing a fund for 
fjnking the fame, by a tax on all eftates real and perfonal, and 

pn 
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on a^l taxabies within the fame, which is to the cmirt foewn 
pec." [here the law is recited at la:*g3] " and alfothe faid Gene* 
ral Aliemhly afterwards to y/it on the 25th clay of May, in the 
year 1778, made another hw em it led 4 * a fupplemeat to the 
act entitled an abf, for the calling in of the bills of credit i {fried 
by the leglilativc authority of Penijylvciuia, under the fancHori 
and .authority of the crown of Great Britain, and for other pur- 
pofes herein mentioned" which is to ths court (hewn" &c. [here 
the law is reeked at ferge] c * which two laws were in full force 
on the fajd %fi\\ of Marclj 1780, without that, that the faid 
defendant is acquitted and discharged of land from the fa{d wri- 
ting obligatory by virtu© of the faid law palled jn the firft year 
of the faid commonwealth and in the year 1777 entitled &c. n 

The replication to the third pjea, is exaft.lv like that to the 
fecond, except, that the proteftation is confined to the matter of 
the plea, and 1 the. title only of the two laws are. fet forth. 

Special demurrer to the 2d and 3d pleas. 

At the trial, the following agreement of counfel was made 
and entered. upon the record to wit, u we agree that the fecte 
feverally ftated in the fecond and third pleas of the defendant* 
and the replications of the plaintiffs, fhali be mutually admitted 
without regard to any matter of form, and that the decjfion of the 
court fhall be had upon the law arifing thereupon, %i\d the a-fts 
of AfTembly therein recited, in lieu of the demurrer joined be- 
tween the parti :s ? which with the leave of the court is with- 
drawn. 

The defendant withdrew his fecond plea, and on argument 
of the demurrers, judgment was given for the defendant, from 
which the plaintift prayed an appeal. 

Washington for the appellant. This cafe will depend in 
a great meafure upon the juft conftru£Uon of the laws of Perm- 
Jylvania^ where this debt wa9 contracted, and the tender made* 

The firft aft upon this fubjeel puffed in January 1777. The 
preamble of the law, proieffes to make continental bills of cre- 
dit a legal tender, and to render them equally current with ftatQ 
bills, in the difcharge of debts, or inJthe purchafe of property* 
The 2d feftion, relates exclusively to this fabjecSK The 3d 
fe&ion confcfled Jy relates to ft ate hills only, when fpea&ng of 
their currency. If might perhaps be ferioufty queftioned^ 
whether the claufe of forfeiture upon a tender and refufal can 
be extended to continental bills \ for fince the 2d fe&ion fulfills 
completely what the preamble promifes rcfpe&ing the currency 
p|* the continental bills, and their capacity to become the fu&n 



d by Google 



OF THE YEAR 1796. *«$ 

je(5 of a legal tender, and the third fe&ion refpects Jluie bills 
alone, until the claufe of forfeiture is introduced, it may fairly 
be contended, that the words u if any perfons after &c. {hall 
fefuk to .receive any of the /aid bills'* &c. refer to Jlate bills , 
*he immediate antecedent to thofe words. There would have 
been nothing unnatural in this difcrimination, which fliould 
make continental bills only a tender at common law^ and fortify 
the fta:e bills with the additional aid of forfeitures upon thole 
v/ho fhould refufe to receive them. Eut if I fliould be wrong 
in this conitruftion of the a£i, I ihall {till endeavor to {hew, 
that the refufal of Warder to accept the continental bills which 
were tendered by Copper ^ did not produce a forfeiture of the 
debt. 

If the third fe&ion extends to continental bills> it comprehends 
einiilions fubfequent, as well as thofe which were prior to the 
paf lage of the law. The intention of the law was to give them 
currency; and to create the fulleft confidence in the ultimate 
goodnefs of the continental and flate money. If to fecure thefe 
important objects, it was thought ncceffary to denounce the 
heavy puntfhment of forfeiture upon thofe who refufed to re- 
ceive the paper money, the fame reafon applied with equal force 
to all the emifjions. To difcriminate, was to defeat the very 
object of the law. To leave fubfequent emiffibns, crip- 
pled for the want of a fimilar provifion, was but half 
doing the work. If this law does not apply to fubfequent e- 
miflions as to tender and forfeiture, it does not make thofe e* 
.mi/Eons current, becaufe the fame money which is made current , 
is declared to be a legal tender 5 and if this be the cafe, the fub- 
fequent emrflions of continental bills were for 16 months not 
current in that ftate, But this cannot be .contended for, and 
therefore, the conclufion muft be, that the law was meant to in- 
clude fubfequent, as well as prior 1 emiiHons. 

After this, the legiflature palled a law in March 1777, di- 
recting an emiffion of ^200,000 and declaring it only a legal 
tender at common law. This was the firit moment, when the 
legiflature appear to have felt the injuftice of ths tender law. 
The legal fcale of depreciation had then arrived at two for one 
and we air remember, that the actual ftate of depreciation was 
greater than that at which thelegiflatures of theftates, orCon- 
t;refs afterwards rated. But when it was afterwards difcovered, 
that tender laws, armed with all the terrors of forfeiture could 
not fuftain the value of the paper money, or flop the. prcgrefs 
of its depreciation, the iniquity of tbe meafure was no longer 

• ' t4 
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to be countenanced by arguments of policy. And in May 1778 
v/hen depreciation had got to 5 for 1, an act pailed, the third 
feit ion of which declared, u that all bills of credit emitted and 
mile current bv reiblves of the continental congrefs, fhould 
pafj current in the payment of all debts, in as full and as effec- 
tual a manner, as the £ 200,000 which had been emitted in 
Ma r ch ; and that the refufal to receive them, fhculd fubjeel the. 
parties Co refufing, to the fame fines, forfeitures and penalties, as 
f ich per fons were fubjeit to for refufing any of the faid emil- 
fipns of March. 

It would fee.n, that this law had entirely rooted out of the 
code any thing like a tender, other than fuch as might be made 
at common law, and had virtually repealed fo much of the acl 
of January 1777, as punjfhed the refufal with a forfeiture of 
the debt. 

But I*am aware of the argument which is relied upon by the 
counfcl for the appellee. 

It will be contended, that the acl of May 1778, applies only 
to emi lions of continental bills Jince January 1777, which it is 
fupoofed were not provided for by that act. 

I am at a lofs for a rule to warrant fuch a contraction. 
The words of the feci ion which I have quoted are as general 
as they can be ? they fpcak of " all the bills of credit emitted 
and made current by reiblves of congrefs." I cannot perceive 
a reafon for retraining their operation to particular emi]fion$ y 
fince if the legiflature had intended fuch a difcrimination, no r 
thing could have been more eafy than to have exprefled it in 
plain language. 

We. have in this very lav/, iatisfaclory proof, that when the 
legiflature mean to reftrain their expreflions they know <how to 
do it 3 for in fpeaking of counterfeits, they confine them to, 
the cmiffions J ubfequent to Januarv 1777. If the fame erriif- 
fions were intended by the 3d claufe, why did they ufc a diffe- 
rent language i 

I canmever admit the propriety of a conftruclive expofttion 
of a ftatute, where the words are free from ambiguity j it is fel- 
dom a fafe guide, andean never be tolerated, but when there 
is no other mode of reaching the intention of the legiflature, 
For a judge to fay, that only feme of the bills of credit emitted by 
congrefs ihali be a tender as at common law, when the legif- 
lature have declareJ that all fhall, feems to be taking an unwar- 
rantable liberty with the law. 

The 
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' The ftrongeft reafons prefent themfelves to my mind, ?- 
gainft fuch a conftruction. ¥or why ihculd the legiflature dif- 
criminate between bills emitted on the 28th, and thole emitted 
on the 30th of January ? In May^ the, depreciation of both we. e 
equal; it was not more wicked to compel the creditor to re- 
ceive the one, than the other. Policy no more required this 
extraordinary interference in favor of the prior, than of the 
fubfequent emiffions. But it would be ftiil more wonderful, 
to difcriminate "between continental, and ft ate bills ; to afford 
what was considered as a protection to the former, w'hilft it 
was withdrawn from the latter. This would be to pre fume a 
very unnatural preference in the legislature to continental, over 
their own money. In fhort, if the distinction contended for 
is to be fupported, it will be incumbent upon the appellees 
counfel to adduce Strong and irrefiftible reafons for it. 

Randolph on the fame fide. I beg leave to obferve in 
addition to what has been faid, that I mall queftion the power 
of a Virginia court to enforce the penal laws of Pennfyhania, or 
of any other State. I admit, that in civil cafes, the courts of 
one country will execute the judgments, or legiilative acts of 
another; but the law in queftion is highly per.?!; and is befides, 
fo far local, that it only prevents the right of recovery in the 
courts of that ftate, but does not alclijh the debt. The principle 
which is Hated in the cafe of James vs Allen, Dallas's Rep.. 
188, applies with double force to the prefent; which depends 
upon' the penal laws of a foreign country. 

I fhall alfo infrit, that if the 3d fection of the act of Januarv 
1777, comprehends continental bills, that the requisites of the 
act, as to making the tender, were not complied with by G.p- 
per. The debt in queftion was due to three perfons, not ailo- 
ciated together as partners in trade, but as jointenants. The 
words of the law are, " if any perfon or perfons* ftiall refufe," 
from which I understand, that to produce a forfeiture, the ten- 
der fhould have been made to all three, fince if any one had 
received the money, it would have avoided the forfeiture; and 
becaufe one refufed, are the whole to lofe the rights which be- 
longed to them ? 

In foine cafes, the a£t of one, is (by a fiction) prefumed to 
be the act of others, though not concerned directly "or indirect- 
ly in it ; but this never happens, where fuch a fiction is neceiTa- 
ry for the enforcing of a penalty. 

But at all events, the part of J. Warder only (to whom the 
tender was made) was forfeited, for it is laid down in Co. Lift. 

186, 
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136, that a forfeiture by one jointenant extends only td his &wA 
intereit. 

Lee for the appellee. This debt was contracted in PennfyU 
vinla, and therefore, if it hath been difcharged by the laws of 
that ftate, it can never be recovered in this. Bmv< Cb, Rep. 
376. The cafe oVJamcs and Allen does not oppofe this doc- 
trine. It is in no refpect analogous ;• the infolvefht law of 
New -J 'erfey dkl not ext'mguijh, ord'ifeharge the dcma>}d of the 
plaintiff; the debt ftjll remained, and fallowed the perfon of 
the defendant, altho' that perfon had been dijeharged from im- 
prifonmjnt. It was therefore no bar to an action for a claim yet 
exifting in another (lane. In this cafe, if I mould be coi reel 
in the coufbu&ion of the Pennfyhanla laws, the debt kfelf was 
abfolutely difcharged. It is alio to be remarked, that hi the 
cafe of J a n:s and Allen ^ the jurifdi&ion of Pennfylvania had 
attached upon Allen before his difcharge in New-Jtrfey. Be- 
fides, by the agreement made in thiscaufe, the judgment of tho 
court is to be founded upon the laws ofthatjlaUt The words 
of the acl: cc that the creditor mould be forever barred from fil- 
ing in any court of that iiate/" were t autologous^ for if the debt 
was difcharged and forfeited by the tender and refafal^-no acti- 
on could have been maintained, 

I come now to the conftruclion of thofe laws which muft 
decide this queftioli. The ground Work of the argument fof 
the appellants is T that no difcrimmation between the prior and 
fubfequent emimons of congrcfs t or between continental and 
ftate bills was intended. This is mere conjecture unwarrant- 
ed as I conceive, by any thing growing out of the laws thern- 
felver. To difcrimi nate between the different kinds of paper mo- 
ney was ufual in all the ftates. That the legislatures had fuch 
a power is not questioned, and if they exercifed it, it is imma- 
terial what were the motives which led to it. There were 
two modes of raifing money in the United States, viz< by e- 
miiHons, and by loans. It was reafonable to expect, that 
when redemption mould take place, it would be regulated by 
the value of the money when it it was emitted, This has ac- 
tually been pra&ifed by congrefs a? to loan ofiice certificates ; 
and if this rule was a juft one in the repayment of money bor- 
rowed from individual*, it was equally fo as to money paid by 
the United States to individuals,, for articles furnilned or furvi- 
cee performed to the public. I premife this, for the purpofeoi 
fhewing, that in the contemplation of men, the different peri- 
ods at- which emiilion> were made, was important; and it fur- 

niflies 



jbyGoogk 



CfF THE VfcAft ijfr a8* 

ftffli& £ ftrongtr rea£>n for the difcrirnination,' t^hicH I Con- 
tend upon the jiiil conftru£lion of the a& of January iJJJt 
Was Intended between the emifiions of continental bills^prior to 
{hat time, and fudi as might afterwards be made. 

The legiflature in this very law difcriminate between the 
different forts of their* otf n paper money ; for the 3d fe&ion 
does not include all the Jiate momy which was then current** 
At this time the different ftates entertained ccnfiderable jea- 
loufies with refpeel to'Congrefs, and it was hardly to be ex- 
pe&ed, that they would be fo forward in pafling laws to Alp- 
ort their money, as to furnifh k with thefe extraordinary aids 
before it was created. 

It is contended, that the third &£Hon of this law, does not 
Comprehend cehtinental bills* The court will confider the* 
whole law together, without regarding the mode in which th# 
entire fubjeS is fubdivided into feciions. The preamble de- 
clares the great ndcefiity there was for making continental a^id 
ftate bills a tender in all payments, ajid thac they fhould be 
alike taken in difcharge of debts* In pointing' out the mean* 
of producing this likenefs^ the fubjeft is arranged into different 
feftions, but furely this cannot change, or affe.* the fpirit and in- 
tention of the law. " Said bills" in the third (eition, muft refer 
to the bills which had before been mentioned, and declared a 
legal tender > and thofe were continental as well asyrW, 

The act of March 177 7 , does not in any part of it relate to 
that of January tjjy \ the fixth feftionrewrs to the ^00,000, 
and to no other ftare money, and as it is admitted, that this 
claufe fpeaks on'y of a tenaer at common law* the legidatur* 
again difcriminate between the different kinds of their own money* 

Thus the L.ws ftood at the time the aft of May 1778 wa$ 
pafled; at this period, there were emiffions of Continental bills 
in circulation* which had been made fince January 1777* and 
which of ccurfe, having not been noticed in that law* required 
the aid of the legiflature to make them a tender \ for this pur- , 
pofe only tould the 3d fiction of that law have been intended* 

It is contended* that this law virtually repeals the 3d fe&ioa 
af the a& of January 1777. Upon what rule of law is this ar- 
gument founded ? I have always fuppofed, that if there be twa 
afftfmative ftatutes, between which there is no collufion, that 
the one does not repeal the other. A conftru#ive repeal is 
never to be admitted, if by a fair interpretation of both ftatutes 
they may confift together, and both be rendered effe&ual. 
Now, there is no inconfiftency in confining the operation of 
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the taji taw t« cmilfioM fubfequent to January 1777^ and the 
firji to emiffions prtof to that period. " All the bills of credit,** 
in the 3d fe&ion, will then mean, allfuch as have not been be~ 
fore provided for by the legislature. Or if thefe words be fo 
broad that they mutt include the emiffions prior to January, 
there may be andther conftruftion given fo them, without 
forcing us upon the dangepatis experiment (for fuch it mutt a!-* 
ways be unlefs warranted by'abfokite neceffity,) of repealing 
laws by implication. It was doubtful whether continental bills 
©f credit were a tender at common law, unlefs declared to be 
fo by an exprefs ftatute. A declaration of this fort was even 
thought neceflacy as to the £ 200*000^ cf ftate bills. Now, 
though the adl of January 1777, had made a tender and refufal 
mnder certain reftri&ions a forfeiture of the debt, yet it might 
nave been doubted, whether this had made continental bills of 
ptior emijfhns, a tender at common law* The intention there- 
fore of the 3d fedtion of the a£t of May 1778, if it refers to all 
the emiffions of continental bills, might have been to make the 
whole of them a tender at common law. 

All the reafoning on the otner fide, to prove that the legifla-* 
ture could not have intended a difcrimination between the dif- 
ferent emiffions of continental bills, is anfwered by the laws 
themfelves; for it mutt be admitted, that a tender and refufal 
of the ftate money emitted by refolves of the late Afiemblies, 
and on loan, prior to February 1777, produced a forfeiture of 
the debt, which was not the cafe with the emiffion of March 
1777 j and if fo, what reafon can be urged againft a fimilar dif- 
crimination between continental bills ? 

On the other hand, if the a£fc of May 1778 repeals the 3c! 
fe&ionof the a& of January 1777, great injtfftice would fol- 
low. It would operate as an esc pojtfafto law, as to thofe, who 
after January 1777, may have fold their eftates on credit, un- 
der an expectation of being able with the money to difcharge 
thfe debt they owed. 

The cafe ofjohnfon and Hooker ? Dallas's Reft. 406, decided 
m the Supreme Court of Pennfylvania, is decifive upon this 5 
point, and will be regarded by this court as an authority enti- 
tled t6 its refpecl: ; 1 will not fay it is binding upon this court. 
But ftnee we are difcuffing a queftron which grows out of Perm-* 
Jyhania ftatutes, and it is admitted that if this very cafe had 
been decided in that court it would have bound this, a deciiioit 
of a fimilar queftion in that court will be adopted here, unlefs* 
fc be obvioufly wrong* Much more will it be adhered to, whet* 
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the ftagle queftion is, the conflxudiion of laws attended with 
ponfiderabie ambiguity. Extraneous circumftances are often 
called in to aid the interpretation of a doubtful ftatute, and the 
Jights drawn from thence muft have been more clear to 2 
Penyifylvania court, than they can be to the courts of any other 
&2te. Haying kid thus much for the decifion, which is com* 
plete upon the very point in difcuflion, I have only to add, that 
this book is confidered as authority in the Pennsylvania .courts^ 
and as fuch will he refpe&ed in this court. 

It is contended, that this court will not execute the penal 
laws of other ftates ; be it fa But there is a wide difference 
between an action inftituted to enforce a penalty, and a defend 
^vhich goes to avoid the payment of a ddt> exynguifhed by the 
pperation of exiiting laws, 

It is feid, that the tender ought $0 have been made to all the 
pbligees. When the legiflature fpeak of a teuder properly made 
they ufe a technical term, which for its explanation muft be 
Referred to the common la\y $ the confequences only are ftatu- 
tary. Now we all know, that at common law, a tender to 
one of three joint obligees is Efficient, and a refufei by one^ 
fuipends the intereft as to all. 

It is admitted by Mr, Randolph , that a tender to one would 
be a difcharge as to the intereft of that one ; if fo, all imift be 
difcharged, ; becaufe that one could not join in the action if his 
intereft were go.ne }> and it is clear, that the other two could 
pot maintain the action whilft the other was alive. In cafea 
of joint debts or duties, the acT> of one is the a£fc of all; pay- 
ment to one is payment to all, and fQ too is the refufaj of one, 
the refufal of all. 

Randolph.-t-I fhall confider this queftiofi under three 
heads. . 

1. If the a£fc of January 1777 be penal, as I Ihall endeavor 
to prove it is, jt ought not to be executed now, and here. 

2. Under the juft conftruAion of the a£| of January 1777, 
continental bills are not comprehended in the third fe&ion, 

3. Jf comprehended the forfeiture there contemplated, is done 
away by the fubfequent laws. 

1. The principle, that the courts of one country will not 
execute the penal laws of another is not denied. But it is faid 
that the, attempt made by the defendant is not to infarct 4 pe~ 
nalty, but to avoid the payment of a debt difchaxged by force of. 
a ftatute, {Subftantially, it is the fame thing. Suppofe, that 
inftqad of abolifhing the debt, a penalty equal to the fame 
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amount had been denounced, in cafe of tender and rtfyfk}, 
What difference would there be between an attempt to en* 
force this penalty, and a defence, which claims the benefit of % 
forfeiture of the whole debt. In both cafes there is a penalty $ 
in both the court is called upon to give it effect. . Suppofe the 
purfifhment denounced upon the refuting creditor had been at- 
tainder or outlawry \ would this court have faftained fuch aple* 
111 bar of Warders fuit? It furely would not. 

This is a perfonal a&ion, and in its nature fugitive ; it; is 
not fixed to the foil of Pennsylvania ^ but may be hied for any 
where. Suppofe the creditors and debtors had been citizens of 
Virginia, and being in Penfylvania, the tender and refufal had 
there taken place. It is clear that it could not have been plead- 
ed as a bar to this fuit, although Mr. Lee's argument would 
lead to a different conclufion. I admit, that IVarAer't rented? 
was gone in a Pennfylvania court, but his right was not extitt?* 
guiflied; for if it were, why does this a& give the debtor * 
remedy to recover his bond from the creditor, ? It could be fo* 
no other reafon, than becaufe the legiflature fuppofed there* re- 
niaine4 a latent right which might be afferted in fomc other 
country. If I am correct in this, the cafe of James and Allen; 
(fo far as that, or any other deciffion of a Pennsylvania court, 
can be confidered as authority here) is in point. 

It is contended, that the claufe of the law which oufta the 
right to foe in the courts of Pennfylvania was tautologous. If 
Jo, there is nothing elfe in the law which would give to a tender- 
and refuial any other eflfeft than a tender at common law. The a- 
greementmade at the trial of this caufe refers not only to the 
Pennjyhania a£ls of Affembly, but leaves the cafe open ta the, 
operation of general of law. 

The cafe of John/on an4 Hooker is confidered as conclusive. 
As authority,' I deny |t« Jt is the decifion of a court, which 
tho* fupreme. in name, is but fubordinate in fair. The judg- 
ments of that court were fubjeft to revifion in a Superior Court, 
and this very cafe may have been reverfed for any thing that? 
Ipe know to the contrary; for the decifion was made in 1789, and 
there are no reports of cafes in the High Court of Errors and Ap- 
pealsj fmce the year 1788. Neither tyn 1 agree, that that court 
had more lights, or was from its fituatTon more competent to de- 
cide upon the conftruclion of a Pennfylvania ftatute, than this 
or any other coujt of equal ability would be;.' 

I coftit 2dly, to the conftru&ion of the *St of January 1777. 
The 2d fe&ioa of th< law does no vtibvb t&a ofeiblifh the cur-. 
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jfeney of the continental bills. It is contended, that the 3d 
faction is conneftqd with, ?nd operates upon the 2d. That 
two diftinft feSions of a fiatute which is to be libera lly conftru* 
ed, may be connected and melted together, I do not deny. 
^>ut it is otherwife in laws which impofe penalties and forfeit 
funs, jguppofe, that inftead of the forfeiture fpoken of in the 
S<1 fe&ion, it had been fine and imprisonment ; would not the 
coijrt have been tied down to a ftric"l conftruftion, and would 
it have been proper to go out of one feftion into another, fox 
|hc purpofe of hunting after penalties ? 

The 3d fec^ion begins by declaring, " that ftate bills fhaH 
be considered as a legal tender, and (hall be received in pay- 
ment of debts according to the fum fpecified in faid bilk" 
What bills? Why fardyjlate bills, becaufe the value of. con- : 
tine^.tal bills had been fixed by the 2d fc&ion. When the law 
goes on to fpeak of a refufal of /aid bills y it muft neceflarilyap** 
ply to Jlate bills, which were dearly meant before, and were 
plluded to in the feme claufe. 

For this difcrimination, (which I think was intended, a fuf- 
ficient reafon may be affigned. The ftate bills had been iffucd 
under the legal government, and fortified by taxes for their re- 
demption ; this was not the cafe with the continental money. 
The fuperior value of the ftate money was afterwards acknow- 
ledged by the legislature, when they paflod a law to prevent 
that money from being locked up, and preferved on account 
•fits fuppofed value oyer other ftate money. 

But if the 3d feclion do extend to continental bills, I infift, 
jhat the requifites of the law have not been complied with. I 
object that the tender was made to one of the obligees only \ 
it is;anfwered, that at common law, a tender to one is a ten- 
der to all, and that fo it muft be under this ftatute. 

I admit the principle, if the bond be in the poiTefiion of the 
obligee to whom the tender is made ; but I deny the conclufion 
even if this fact appeared. Where a tender and refufal is to 
produce a forfeiture of the debt, the a£t of one is not binding 
upon all. If it be, I am at a lofs to. underftand the meaning of 
the words " perfon or perfons" connected with what follows, 
" that he, fhe or they fhall be barred from fixing" &c. I ad- 
nut that payment to one, would be payment to all, for that 4 
would be a fatisfaftion of the debt j payment could not be made' 
to all. * But where a forfeiture was to be the confequence of a 
fcfii&l, the tender ought to have been made to all, becaufe i£ . 
Jpe refufed, another might not, and thereby the forfeiture 
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might have been feved, It is faid, that if xme be barred, tb$ 
others cannot fue. * This is not admitted, If one obligee b$ 
outlawed or attainted, the others may fue. 

The next law which I (hall confider is, that which pafled 
on the 23d of March 1778, page 115 of the Pennfyhama laws, 
and which, tho' not fluted in the pleadings, may be referred to 
under the agreement. &t this time, there were three forts of 
ftate money current in Pennfylvanla: I ft, the emiffions by re» 
fylves of the late AfTemblies, during the proprietary govern^ 
inent; 2d, emiffions on bans by the aft' of A£*embly of th^ 
36th of February 1773, which was alfo during the former go^ 
yernment 5 and yMy, the emiffion Of the 20th of March 1777, 
' The two firft ciaiTes are called in by the law under confider^ 
sition, ^nd are to.be exchanged for the emiffions of the 3d clafe. 
Of courfe, ^here was no irate money remaining in circulation* 
except the £ 200.000, and none which could be tendered un, 
der the aft of January J777- Would it not be wonderful then, 
t'iat the legiflacure ihould leave the continental bills under the 
Operation of the aft of January 1777, Strengthened and fupportr 
ed by forfeitures, ^nd permit their own to laaguifli under th$ 
Lofs efficient qualities of a tender ^t common law i Theiegifla* 
ture fuppoiing, that continental money was affifted only by the 
•fecond feftion of the aft of January 1777, do by the joint opey 
ration of this law $nd that of March X777, place all the ftate 
money upon ; the fame footing with the continental. And 
hazing done this, the aft of January 1777, was no longer ne* 
cefiary, and is repealed by, that part of the law now under con- 
fideratpn, which repeals " each and every of the acls ofGene^ 
ral AJfernbiy - by. which the ftate mpn$y iuued'by the. legiftative 
authority of Pen,njylvama under Jthe authority of the crown of 
Gnat Britain^ or aiy part thereof had hen made current" 

3d point, Bjit if this bq not the opperation of thofe laws, 
and if the 3I fcft ion of the aft of January 1777 does refer to 
the ?.d, then I contend^ that the aft of May 1778, does com- 
pletely repeal fa much gf it as makes a tender and refuial of a- 
hy continental mone^ a forfeiture of the debt. The words of 
the law are general \ if a di fcrjminatian between .prior and fub-» 
&quent emiffions had been intended, it could eafily hav« been 
exprefled. The 4th claufe is a proof that the legislature knew 
how to limit their expreffions to polterior emiffions when they 
wiihed to do fo, t But if, ^s I have before contended, the aft 
ojf March 1778 repealed that of January 1777, then we per- 
ceive a fufficient reafon for the general exprefllon ufed in thg 
aft of M*v '1778, * ' . f " Jt9AN£, 
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\ tioAtf £ 5 J. — This contrail having been made ift Pennfy% 
H)ania i without a view to a performance in any other ftate, tha 
agreement made upon the trial of the caufe referring to thoft 
laws, was an a& of fupererogation, and entirely unneceffary f 
for it is clear, that the laws of that- country where a contract 
is made nraft govern the fete of it* 

The rule whi'cii I have juft mentioned is laid down in the ca% 
6f Robin/on vs Bland 2 Burr, 1679, am! is well explained and illus- 
trated in FonblanqUes excellent treatife on equity 2 vol. page 443. 
• It is true, that the laws of one country, have not in them- 
felves an extra territorial f dree In any other 3 hut try the gene* 
tal affent of nations, they are always regarded ill contra&s 
formed there. 

A diftin&ion however is attempted in this atfe, under the 
jdea, that this is a penal law, and that the courts of one coun- 
try will never execute the penal laws of another. The prin- 
ciple, is true, but inapplicable. The law df 1777$ P°* nt * 
out a mode of dijeharging debts different from that which is 
cuftomary ; it may produce an injury ^ but it is not therefore 
penal. The cafe cited from Brow. Ch. Rep. 376 is in prin- 
ciple like this. Payment in depreciated paper money whs a 
penalty (under this interpretation of the word,) in Swtb Caro- 
lina^ beyond what exifted in England \ yet the lex loci \ prevail-, 
cd. The only difference between that and this cafe is, that iri 
that, the lofs was partial, in this total, but the principle is 
precifely the fame. 

We are now to enquire, how the law of- Pennsylvania ftands 
upon this fubjedT:. The aft of January 1777, in the preamble 
declares, cc that the emilfions of continental and ftate bills 
ought to* be alike taken in difcharge of debts" &c. To effect 
this, it was neceflary to make them alike in all thofe qualities^- 
Which were any ways conne&ed with the payment of debts, 
IF received by. the creditor^ they were alike a difcharge of fo 
much of the debt- But if a tender and refufal of continental 
money, was not a difcharge of the debt, it was not alike taken 
with ftate money, becaufe if ftate money had been tendered 
and refufed, the debt would have been difcharged. 

The 3d feftion declares " that the ftate money'* there ddrib- 
ed " (hall in like manner be a legal tender and be received in 
payment of all debts as aforefaid" &c. Now the two defcrip- 
tions of money would not be alike in their tenderable qualities, 
if the refufal of one difcharged a debt, and the other did not. 
So that, if the words u faid bills" in the next fentence, do not 
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tefer to contte«ltil bills, yet by affigning certain 4juiiitf<# f§ 
itate bills, they at once attach to continental bills, which if is 
declared art to bt alike taken in dif charge, of debts , and to be in 
like manner a legal tender. 

But the 6th fe&ion of the kw clears thequeftionof all doubt 
as to the operation of the 3d claufe, upon continental bills* 
Jt declares, u that where any perfon ftands bound to pay fter- 
ling money, the creditor fhall receive continental bills , of cre- 
dit, or ftate bills in payment thereof at a particular ratej if 
tendered as aforefaid y and on rtfttfal thereof \ jbatt be deemed and 
taken to he within the meaning of this aSi in cafes oftefufalof the 
bills of credit in tender as aforefaidP And there can be nodoubt* 
but that the clear fcope of the law was to affimilate continental 
to ftate bills in their tenderable quality. , 

The next queftion is, was this act in force" at the time thtf 
tender was made. 

It is argued by the appellant's counfel, that the generality of 
the expreffions in the 3d fe&ion of the acT: of May 1:778, ope- 
rated a virtual tepeal of the act of January 1777^ fo far as it 
related to a tender and reftifal of continental bills, producing 
a forfeiture of the debt. It is contended, that the legiflatura 
began then to acknowledge the injuftice of the act of January 
7. Yet in March 1778, when k was equally difcerhable, 
legiflature only repeal the law as to ftate bills! 

Every rule of conftru&ion is oppofed to the argument of -the 
appellant's counfel upon the operation of the 3d claufe of the 
ad of May 1778. The court will never favor the repeal of a 
law by implication, 4 Bac. Ab : 638. 

If there be two affirmative ftatutes upon tne fame fubje&, 
the one does not repeal the other, if both may confift together, 
and we ought to feek for fuch a conftru&ion as will reconcile 
them together. 

The words all the bills of credit, muft be confined to fuch as 
had not been before provided for confiftently with the intention 
of the legiflature ; and there were, the emiffions fubfequent to 
the 29th of January 1777- &y this interpretation of the 
words, all the laws are reconciled, and we avoid the heceffity 
of an implied repeal, which if it had been intended, we ought 
reafonably to fuppofe it would have been exprefled.- The words,. 
" all the bills of credit," in the cafe of Johnfon and Hocker t 
werg not considered as producing the effect Which has been 
contended for; and though I do not conflder myfelf bound by 
that decifion,. yet the authority of it is entitled td refpedl:, anq 
fortifies my conftruclion of the laws* Upon 
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Upon the whole, I think the judgment fhould be affirmed. 

Car JUNG Ton, J.— The only queftion arifes put of th# 
conftru&ion of the laws of Pennjyhunia^ . which muft aflii redly 
govern this contra&> as it was formed in that ftate, and dif- 
charged there, if it be difcharged a* all. I have read with at- 
tention, and have considered all the laws of that ftate upon this 
fubjedi, and I entirely concur with the; judge who has preceded 
me, in the conftru&ion and operation of them. The appellee 
having conformed to the law of January 1777, he mult enjoy 
fuch benefits as that law gave him t unlefs he was deprived o( 
them by fubfequeut law$. In March 1778, the Icgidature call 
in thofc emiiEons which had been made a legal tender by the 
act. of January X777, and a refufal of which, was declared to, 
be a forfeiture of the debt; but they do not exprcflly, or by im- 
plication repeal that law, except as. to fuGh emifiions* Th« 
legiflature fo far from difcovering a dlfpofition to relax at this 
early period, emitted more money as iate as April 178 1, and 
declared it a legal tender. The firft law which operated a re* 
peal of the a& of January 1777, paffed in 1781* 

It is contended, that the a# of May 1778 virtually repealed 
it. If the two laws may be reconciled^ a conftru&ive repeal 
is inadmiflible, and that they may be, has been already demon- 
ftrated by the judge who has given his opinion. The cafe of 
Jobnjon and Hocker^ is expreflly in point, and accords entirely 
with my fentiments upon this fubje£t. % 

The operation of the a£fc of January 1777, u P on tn * s ca ^ e * 
has been denied ^ under an idea, that it is penal, and confe- 
quentiy, not to be enforced by the courts of this ftate. But 
the appellee in this cafe is not in puxfuit of a penalty, and doe3 
not aft the aid of the court to enforce it. He protecls himfclf from 
the claim of the appellants, by pleading a difcharge by the laws 
of another ftate having competent power over the fubjeft. t 
donfefs that the Qpinion, of judge Shipper in the cafe of James 
and AlUn^ apjjears an extraordinary one to me. j I cannot difca* 
ver, how $he demand in tljat cafe could be cpnfidered as local* 
The judgment in New-Jerfey^ did in my mind completely ex* 
tinguifjx the original claim > for fuppofe the debt had been du* 
by bond, the bond would of courfe have been filed in the caufe* 
and tho* an a£Hon of debt might have been maintained upon the 
judgment, yet furely it could not have been upon the original 
debt, which was merged in the judgment. 

As a payment to one is a payment to all the joint obligees, fo 
it is clear, that a tender to one is a tender to all j for if thi$ 
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were not the cafe, it would be almolr impoffible to make a va- 
lid tender, where there were many obligees. 

As to the hardships of this cafe, we have nothing to do with 
it. The ftate has got two thirds of the money, and it would 
be equally hard, if not more fo upon the debtor^ if he - were 
now obliged to pay the whole again. 

The PRESIDENT, Though very much indifpofed, I will 
endeavor to ftate the grounds of the opinion which I am to give. 
The \que(tion is, whether the tender and refufal in the prefent 
cafe, produced a forfeiture of the debt according to the laws of 
Pennfyhahia, or whether it Operated only as a tender at com- 
mon la\V, to ftop the intereft until again dernanded. 

But before I confider the cafe upon its merits, I will endea- 
vor to clear it of fome preliminary objections made by the 
counfel. The ftrft was, that the act of January 1777* fliould 
not be regarded by us, becaufe it. is penal, fo far as it relates to 
the tender and forfeiture- 
It feems to be admitted on all hands, that in cafes of con- 
tracts, the laws 01 a foreign country where the contract vir*s 
made, muft govern- The fame principle applies, tho'withno 
greater force, to the different ftates of America j for though they 
form a confederated government* yet the feveral ftates retain 
their individual fovereignties, and with refpedr to their munici- 
pal laws are to each other foreign. 

But this is called a penal law* It may deferve very hard 
names,, but it cannot be called penal. It is not for us to jufti- 
fy the morality of the law, but to underftand clearly the legit 
lative will and to execute it. If the law had fubje&ed the ere* 
iitor to a penalty for his refufingto receive the money, and the 
debtor were now profecutittg him to recover //, the principle con- 
tended for, which I admit to be correc\ would then apply. 
But it is the creditor who fees, and the' defendant pleads a dis- 
charge of the debt, which is the foundation of the action, under 
the laws of that country, where the contract was made. It is 
no more penaj, than the ad of limitations, the bankrupt laws 
or the like. The decifion in the cafe of Jobnfon and Hocker is 
upon the very point, and is complete. Seing however a An- 
gle cafe, ana fubject to revifion, it has not the authority of a 
determination ofthe fupreme judiciary of that ftate, and would 
not perhaps be confidered even there as abfolutely binding; but 
it may with propriety be referred to for illuftration, andasfuch, 
is entitled to the refpeft of this court. 

Upon 
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Upon the merits. The firft objection made by the appeU 
Jaat^s counfel is, that the 3dfe&ionof the a& of January 1777^ 
jnuft be confined to Jiate bills only j that the words " fat 4 bill?' 
refer to them as the next antecedent, floweyer this may bs 
according to the ft'ric} rul(?s of grammatical coriftru&ion, it is no$ 
the correct rule of interpreting a ftatute. To get at the mean- 
ing of the legiflature, we are not confined to the order of the 
ftntepces, but muft take into view the whole law. The le r 
giflature have faid enough to fhew, that their intention was tq 
pbee continental and ftate bills upon the fame ground. The 
/id fe<5Uon makes the former current, and receivable in pay*, 
menjs and difcharge of debts, The 3d declares, that ftates 
bills fhall in like manner be a legal tender, and be received in 
payment. Then follows the effeel: of a tender and refufal, and 
the words, " any of the faid bills" comprehends each clafs be~ 
fore mentioned^ an,d cannot be confined to any one of them. It 
is to be remarked, that in the 13th and 14th feftions of the 
fame Jaw, the former qf wjuch declares the penalties for refut- 
ing, and the latter for counterfeiting the money, the fame ex*- 
preffion (*? any of the fajd bills") is ufed. Although the fub- 
je£l is divided into fe<Stion6, I have no doubt, but that the fpirit, 
as well as the juft expofition of the words of the law compre- 
hends continental, as well as ftate bills, in the claufe which 
refp -£ts the forfeiture. The reafon for dividing the fubje<ft in*, 
to fections is obvious; the fecond defcribes at what rate conti- 
nental dollars fbould be eftimated in Jhillings and pence } which 
was not necejfTary as to Jiate bills. 

We are next to enquire, if this law be repealed expreifly, 
or by implication? The a& of March 1777, direft&an emif- 
fion of £ 200,000, and declares it a legal tender. It was of 
courfe, a tender* only at common law. The 10th fe&ion of this 
law declares, " that all bills ernitted before ^he ift of July 
1759, (hall not pafs in payment of any debt or demand, except 
for taxes &c." but not a word is fajd refpc&ing continental bills. 
yet it was contended, at the bar, that the wotds, all bills , ope- 
rates a repeal of the aft of January. Trie rule is, that where 
there are two affirmative fta'tutes, if they do not conflicT: with 
each other, the latter does not repeal the former. Repeals by 
implication are never favored by courts, Whatever apparent 
inconfiftencies may appear in the ctecterations^of the legiflative 
will, yet it is not decent to prefume that they would change 
*heir mind upon the fobjecl:, without faying Co in e^prefs term* 
$ut if the two laws are absolutely in oppofition to each other, 
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then flncc the latter will prevail, the former muft of ne*- 
ceffity be considered as being altered. If however there be dif- 
ferent fubjec~rs for the two laws to operate upon, there is net 
inconfiftency, and confequcntly no neceflity for prefuming a re- 
peal. Now apply thefe principles to the prefent cafe. Contr- 
ftemal and ftate bills, were the fubjecTr of the firft law; th^t 
law may frill fubftft in all its' force as to the former, without 
in the leaft conflicting with the aft of March 1777, which is 
confined to {rates biils. The fame obfervations apply to the 
a£t of March X7783 it applies t&Jiate hills altogether, and was 
ihtended to deftroy the preference, which the legal money had 
obtained over that emitted by the ftate, In the fame manner 
is the acl of Mav 17?$ to be interpreted, which fpeaks exprefs- 
ly of continentaf bilk. There were eroiiEons prior, and others 
fubfequent to January 1777.. The former were provided for 
by that a& ; the latter were not.. This law then may with 
propriety, and wich great reafon be applied to the fubfequent 
emiffions, by which the neceflity of an implied repeal of the 
firft law is avoided. 

But it is contended, that if the aft of January 1777, was in 
force in March 1780, the tender was not made conformably 
with the requifitcs of that law: that it ought to have been made 
to all the obligees. As a payment to one is a payment to. uli, 
it as certainly follows, that a tender to one is a tender to all. So 
u releafe by one, binds the whole. There were four days of 
grace allowed, in which time the obligee, to whom the tender 
%va« made, might have confulted with the others. 

Upon the whole* I concur with the relt of the court, that 
the debt in queftion was difcharged by the tender and 4 r<> 
ftifol, and therefore, 

The judgment muft be affirmed. 
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against 

SKIPWITH. 



THIS was ait appeal from a decree of the High Court of 
Chancery, wherein the appellee was plaintiff; . The 
fuit was brought for a fpecific execution of an agreement, 

whereby 
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whereby the defendant was to purchafe a traft of land on the 
joint account of himfelf and the plaintiff 5 the prayer of the bill 
was for a partition of the land according to certain boundaries 
agreed upon by the parties, and for a conveyance. The court 
of chancer)'' decreed in favor of the plaintiff, and directed the 
Purveyor of the county to ran a line of divifion, and to report 
the quantity of land on each fide thereof. 

After a very lengthy argument in this court upon the merits 
of the cafe, the court difmiffed the appeal, as being prema- 
turely prayed before the final decree and remanded the caufe to 
tfee court of chancery. 



BO O T H'3 Executors, 
against 
ARMSTRONG. 

THIS was an appeal from a judgment of the Diftfift Court 
of IVinchefler. It was an action of debt, brought by the* 
appellee, upon a bond given by the teftator. Plea, fetting 
forth fundry judgments 6btained againft the defendant, * and 
c > that he hath fully admiriiftered, all "the goods of the teftator 
which had come to his hands to be adminifl^red, and that he hath 
r.ot, nor had &c. any goods &c. except the value of £ 133 : 3: 3, 
which are not fufficient to fatisfy the faid judgments" &c. Repli- 
cation, " that the defendant hath, and on the day of commencing- 
this fuit had divers goods &c. more than fufficient to fatisfy the 
faid judgments in the faid plea mentioned, whereof he could 
have fadsfied the plaintiff for his debt ufbrefaid." 

The verdicl: was in the fpllowing words viz : we of the ju- 
ry find for the plaintiff, the debt in the declaration mentioned, 
and one penny damages" judgment fa bonis \UJltitoris &c, &c. 
Ji non the cofts de bonis proprhs. 

Wjckham for the appellant. It is clear law, that upon a 
fpecial or general plene adminijiravit^ it is neceflary, that the 
jury, if they find for the plaintiff fhould ascertain the 
amount of the aflets. This verdict finds only that the truth 
of the iffue is with the plaintiff, but it docs not afcertain the 
value of the affets ujudminiftered. Marshall, 
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• * 

Marshall for the appellee. I fliall not controvert the 
do&rine ftated by Mr. Wickham^ with this qualification that d 
the jury find affets fufRcient to fatisfy the debt, they need not find 
the precife amount of the affets. The reafcn of the rule is oh, 
vious, and will warrant this limitation of it. Now in this 
cafe, the plaintiff having replied affets fufficient- to fatisfy the 
judgments mentioned in the plea,.as wpil as the debt in quef- 
tion, and the jury having found the whole is due for the plain- 
tiff, they have m fact found, that the defendant had affets fuf- 
ficient in his hands. It was therefore unneceffary to afcertain 
the exact' amount of the affets,. The verdict is fcibftantially 
right, and the court will mould it into form. 

Wickham. I do not think that the court can with the 
moft liberal difpofition to fupport this verdict, confider it a fpe- 
cial finding, refponfiye to the iffus \ for if the defendant had 
but one penny more than fufficient to fatisfy the judgments, it 
falfified the plea; and therefore it was incumbent upon the jury 
to find the iffuein favor of the plaintiff. But it is agreed, that 
the plaintiff ought not to have a judgment for the whole debt, 
unlefs the court can he fatisfied that there are affets fufficient to 
pay it. 

The COURT was of opinipn that the verdict to be fet ftfidq 
** as being uncertain and insufficient in not finding on the iflue, 
that the appellant Jhad goods and chatties which wejre of the deeen 
dent at the time of his death in his hands to be adminiftered, more 
than fufficient td fatisfv the judgments in the appellants plea fet 
forth whereof he could have fatisfi^d the appellees demand, or the 
value of the faid goods &nd chatties, if not fufficient to fatisfy 
the faid demand." 

Judgment reverfed, yerdicT: fet aiide^ ana* the caufe remanded 
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A TABLE OF THE PRINCIPAL MATTERS, 



A. 
ABANDONMENT. 

^•^egal rights once vefted, 
mult be legally diverted; but 
equitable rights ipay be loft by 
abandonment*' 

ticket W Dowdatty 1 15 
ACTIONS. , 

1; . Sfc COVENANT No,, r 
ASSIGNMENT No. 2, 3, 4. 

a. Z«ndebifkus aflumpfit will 
Ite againft : a sheriff foi* money 
received -upoiffcri execution by ' 
himielf of deputy y but the de- 
claration ought to be fpecial, 
iltct to ftate enough t6 diftin- 
guifti the demand ffonv one a- 
gairift him in his private capa- 
city; v » 

Overtones Hudfbm* \p.. 

ACf S op ASSEMBLY. 

*. T*rea&of f 781 eftabMh- 
ing a fcale of depreciation doed 
nor extend to eontraeV ma€lfr 
antecedent to the 1 ft of Jarf y 
1777. Wdldtn vs Paynei 8 

a. SeeDEPRB,ciATipk No. 2 

JD£ED, '* No. 1 

Ji -'LAND, No. 1 

NQRTHEUN-^fcCKNo 5 

LAWS. 

v 3.* Conftru#ion of the a&s of 

1785* *'jM\ 1786,0. 3. 

Jehvfon v~S Buffingtori) 1 1 6 



4. Thea&of 1786, c. 3, does 
not authorife the xegitter to^ 
make grants in cafes where they 
have previoufly been made to 
others by Lord Fairfax. 

Picket vs DowdalL III 
AGREEMENT, 
1. Upon an agreement to feij 
land during the exiftence of pa- 
per money, whereby part of 
the money was to be paid ia 
June 1780, (when a deed was 
to be executed,) and the reiidue 
within twelve months thereaf- 
ter. The money was not paid, 
nor was a conveyance made. 
The vendee upon a bill for a 
fpecific performance, was (un- 
der . tfee circumftances of the 
cafe) decreed a convey^nceupon, 
his paying the value of the land 
at the time of the contract, in- 
ftead of the value of the pricj 
agreed upon y accordingly* tj|e 
fcale of depreciation. r: i ',> 
White vs Atkinfbitr 94 
APPEAR, WRIT of Ek- 
ROft& SUPERSEDEAS. 

1. See EVIDENCE No. a. 
. .PRACTICE No. $u 

2. An appearance^ and cpn- 
tefting an application rn^de to 
condemn an acpre of ground for 
the purpofeofa mill, upon the 
merits^ \ypuld cure the want of 
notice of the motion, for ft the 
writ of adjjftoa \ damnum j ed\ter 
2 
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©f a general appearance after 
the inquifitibn*. 

Bernard vs Brewer* 76 

3. The clerk having entertd 
up a judgment by nil dicit in the 
Diftrid Court, on a bond for 
fte payment of tobacco, with- 

. 6ut noticing a memorandum en- 
dorfed on the bond which con- 
fined the tobacco to certain in- 
fpe&ions, this court confidered 
the miftaice as being merely cle- 
rical, and fuch as might have 
keen correcled at a fubfequent 
term upon motion. 

Gordcn vs Frazier r &c. 130 

4. But if in the above cafe the 
ftijured party choffe to proceed 
by way of writ of error coram 
Vibisy he was at liberty to do fo; 
but as this was incurring unne- 
eeflary cxpence, the oppofue 
£arty ought not to be condemn- 
ed to pay the cofts^ lb. 

5. If the defendant tea writ 
£f error coram vobis y plead " in 
nutio ejt erratum " and conclude 
to the court y the trial muff be by 
the courts 134 
* 6. Aft error in the judgment of 
the courts can never be correit- 
id by the feme court. 135 
-7. Where an appeal x% taken 
from a judgment for 4 fterling 
money debt, the general order 
of the court made' at each term 
fettling the rate of exchange, 
tmght to appear in the recoid. 

Terrell v% Ladif. 150 

8; If a /uperfetkas be granted 

to an order of an inferior court, 

giving leave to build a mill, 

the fuperio* court is. not confin- 



ed to errors apparent on the facer 
of the record. 

Lee vs TutbetviUe. 162 

9. A fuperfedeas will not lie 

where* an execution Has {hlpro- 

.perly iflued upon a twelve months 

\ bond. The. injured party might 

move to qiiafh the execution, 

• and the judgment, if erroneous,? 

• might be corrected upon an ap- 
peal or fuperfedeas. 

■ BurweU vs jfnderfon. 19^ 

j 16. ghiere') if an appeal can 

be taken from a decree diflblv-* 

\ ing an injun&ion with 6*J2s ? 

Davenport vs Mafotu 2e>Qt 

II. A decree, dircdtiag the 

furveyor. to divide a-trafl of land 

and to make report*, is not final, 

and can not in that ilage of it 

be appealed from. . 

Y$%ng vs &Mpwkb. 300 s 

ASSIGNMENT. 

1. See LEASES No. 1. . 

VARIANCE No. > 

. 3* The affijjhor of a bond is 

liable to the aflignee, who at 

• ter having med due diligence tot 
retorrer fro^i the dWigoiy hay 
failed to receive the money. , 
MacAies&xecutoTYS Davis. 21^ 

: 3. The aflignor of a note wa* 
liable to the alfigaee before the 

. ftatute of <<&«*, in cafe payment 
was nbtinade bv thejtiaker 6f 

' the note when aemtnded. &* 

4. What is &k diligence^ is a 

queftion proper for the deter-» 

mfoation of A jury, 3. 

. 5 Theaffigneeof a-bond, tho*' 
for valuable confideratibn ani 
without notice* takes the fame* 

: fubjed to all the equity of tha 
obligor,. 
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obligor. Norton ts Rofe.. 233 
Picket vs Morris. 25$ 
ATTORNEY. 
t I. If an attorney be fued for 
not having filed a declaration, 
it fhould appear that he was en- 
gaged in the caufe, time enough 
•f o have filed it. 

Stephens V$ White. 211 
. 2* To make an attorney liable 
N tipon fucb a charge, grofs neg- 
4igence (hould be proved, 212 
B. 
BAIL, 
. 1. Appearance bail is not re- 
quired in actions of debt on 
.bonds with collateral conditio 
jons. Rvffi* vs Gall. 181 

- 2. The fecond fci fa. againft 
.the fpecial bail ifliied on the 3d 
of April 177? , returnable to the 
Qfiober term, and wa* return- 
ed " not found/- At June 
court, the bail moved to fi>r ren- 
der the principal which was re~ 
fufed. Afterwards, 1111773, the 
-motion was renewed by confeni 
cf parties, when the court per-* 
mitted the render. The court 
were not precluded from mak- 
ing the latter decifion, the mo- 
-tion being brought ori again by. 
.^onfent) and they decided proper- 
ly, fince the writ being made 
returnable to an improper day, 
it was merely void, and con- 
sequently the firft motion was 
made in due tinr*. 

BogJe.vs Fitzburh. 213 
BILLS of EXCHANGE. 
|. See Declaration, No. i 

BRIBERY* 
|. §ee Information, No. 1 



CHANCERY* • 
1. If the parties in an aflion 
at liw, are at liberty by the it 
fi^ to go fully into the exami- 
nation of evidence, and having 
done fo, a verdict i$ found after 
a fair trial, a court of Chance- 
ry ought not to interfere by di- 
recting a new trial. Aliter, if 
part of the evidence was fup* 
prefled by the court, 

Atvhler vs Wyld. 36 
1. If the, plaintiff at law re-- 
cover more than he is in cort- 
(cience entitled to, aridthere is 
no ft^ndard by which a court of 
equity can afcertain the amount 
ot the excefs unrighteoufly re- 
covered, that court will iet a*. 
fide the verdict in toto* 

AfiRae vs Woods. 80 
3. Jn all cafes where a gene- 
ral commiffion ifuies for taking 
depofitions upon an anfwer and 
replication, in any fuit in tfye 
High pourt of Chancery the 
caufe muft remain at rules fix 
months from the time of enter- 
ing the replication, before it is 
fet down for hearing, unleis 
this is difpenfed with by con- 
fent of parties entered on th« 
record. 

No. 1. 
Ai 
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rebeard.at a fuhfequent term, by { } 
confent of parties. 

Bogle vs Fitzhugh. *2 13 
CONSIDERATION. , 

1. Declaration, " that plain- 
tiff, by advipe of the defendant, 
an attorney, inftituted a fuit a- 
gainft I. S, and then and there 
employed the defendant to pro- 
ject* te the faid fuit to judgment ; 
who, in confideration chereof 
undertook to conduct the* fame 
to the beft of his fkill ; yet he 
had negle&ed to file a declara- 
tion, whereby &c. * 

It being ftated that the de- 
fendant undertook to conduSf the 
fuit and mifmanagied it ; it is 
not competent foi him to aver 
a want of confideration. 

Stephens vs JVhite y 203 

2. Thy a man knot bound to 
do an a<5fc for another without a 
reward? yet if he wiH volun- 
tary engage, and enter upon 
the performance of it ; £e is li- 
able for mifmanapement. 211 

COSTS. 

1. See APPEALjj&c. No. 3, 

2. Where the rnurt has a dik 

awarding 

zier, 135 

nant con- 
'ill lie a- 
hf not fpe- 

pfon, 155 

1 a right 
cution of 



its judgment*, and where its 
procefs hath been irregularly, or 
fraudulently executed toquafh 
it. 

Hendricks vs Dundafs. 54 
2. If the court be applied to^ 
by either fide to inftruft the 
jury, or to rcferve the point or 
to direft a fpecial verdi& it is 
error in them to refufe. 

.Picket vs Morris. 255 
See Slaves* No. 3* 
D. 
DAMAGES. 

1. In an a&ion of debt upon 
a bond with a collateral condi- 
tion, the jury may affefs dama- 
ges beyond thofe laid in the de- 
claration, if the penalty be fuiE- 
cient to cover them. 

Payne vs Elzey. 143 

2. See Declaration No. 1 

3. -The amiffion to lay dama- 
ges in the declaration, though 
in an a&ion founding altogether 
in damages, is cured after ver- 
di&by the ftatute of jeofails. 

Stephens vs. frbitCy 203 
DEBT, 
I. In an action of debt upon 
a bond with a collateral condi- 
tion, the jury may affefs dama- 
ges beyond thofe laid in the de- 
claration, if the penalty be fuf- 
ficient to cover them. 

Payne ws Elzey. 143 
2. Debt upon a bond with 
a condition for the payment of 
/ 1880 Penfylvania currency. 
The declaration ftates the value 
in Virginia currency at £ 1440. 
The defendant having canfefied 
judgment, it was entered up 
lor 
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for the penalty to be difcharged 
by the payment of £ 720, Vir- 
ginia money. The confeifion of 
judgmem fixed the value of the 
money, without the interference 
of t jury, and furniftied a ttan- 
dard for the clerk, in afretfain- 
ing the value of the fum men- 
tioned in the condition. 

Strode vs head. 149 
3 Debt upon a bond, the pe- 
nalty of which wa$ for current 
?noney> with condition to pay fo 
much in JierUng money. The 
judgment fhould be for the cur- 
rent money mentioned in the pe- 
nal part of the bond, to be dif- 
charged by the Jler Ting ?nomy in 
the condition, and the court 
ought to fettle the rate of ex- 
change. Terrdv* Ladd. 1 50 
DECLARATION. 

1. K JierUng debt mav be fued 
for, without laying the value 
in current money ; if laid, it is 
merely furplufege, and will not 
vitiate j but in fuch cafe, the 
damages (hotild be laid in Jier r 
ling money $ the verdict and judg- 
ment fhculd be for fterling, 
and .the court will fix the rate 
of exchange. 

Skipwith vs Baird. 165 

2. See ACTION, No. 2 

PLEADING, No. 3 
TROVER and CONVER- 
SION, No. 1 

3. In afiiimpfit» the promife to 
payi is thegijl of the aclion, 
and unlefs this be averred, the 
omiffion is not cured by the 
verdifl. 

jjfe/ion's £x, vs Francifco. 187 



4. The omiffion to lay dama- 
ges in the declaration, though 
in an aition founding altogether 
in damages, is cured after ver- 
did by the (Ufute of jeofails. 

Stephens vs White. 203 
DEED. 

1. A deed, though neither in- 
dented nor recorded, is valid 
between the parties under the 
act of 1748, and is fuificient to 
pafs an eftate. 

Currie vs Donald. •sS 

2. A deed beginning, c This 
Indenture * is a deed indented 
10 every purpofe. 63 

3. Witnefles attefting the deli- 
very of a deed, {hall not after- 
wards be admitted to difprove 
it. 16. 

4% If a deed be delivered as 
an ejcrotUy it ought to be fo ftat- 
ed. lb. 

5. The commiffion for taking 
the privy examination of the 
wife; muft be directed to, and 
executed by thofe who are in 
facl juftices of the peace, but 
they need not be fo named in the 
commiilion, or certificate, they? 
will be prefumed to be fuch, 
unlefs, the contrary appear. 

Harvey et ux vs Borden. 156 

6. See GRANT No. 2. 3. 

Demurrer to Evidence. 

1. Upon a demurrer to evidence 
the court muft prefume any and 
every fact, which the jury 
might out of complicated teftu 
mony have inferred. But thofe 
conclufions muft be fuch as 
would refult from a juft and 
reafonable 
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rcafonableco'ijhu&ion, and not 
frcm arbitrary inferences. 
1 Stephens vs IVhite. 203 

•DEPOSITIONS. 
See EVIDENCE. 
DEPRECIATION. 

1. Sec ACTS OF ASSEM- 

BLY, No. i. ' 
AGREEMENT No. 1. 

2. The 5th fe#ion of the tSt 
for fcaling debts &c. was not 
intended to )tt men loofe from 
their contracts, but to allow a 
departure from the eftabli/hed 
Jcale, in cafes, w^ere it is ne- 
ceflary in order to meet the real 
poritraft of the parties. 

Ambler vs Wyld. 42 

3. Payments by a former to 
a fubfequent guardian in depre- 
ciated paper money, mall be ac- 
counted at their nominal amount 
and are not fubje& to the fcale 
of depreciation. 

TPaf-kcr vs Walke^ J95 
DE TINUE. 
If. See Trover & Conver- 
sion. No. j. 
DEVISE. 
I. The teftator devifes certain 
}ands to his fon James for life, 
remainder to his fon Mvfcoe and 
his heirs in truft, and tor the 
ufe of the Hrfr and every other 
ion of his fon James who Jhould 
farvive him in tail male equally 
to be divided ; but if his fon 
James fhoald die without male 
jffue, then he gives the faid 
lands to his fon Mufcoe during 
ins life, with like remainders 
&c. to his other fons, and to 
three, grandfons he alfo devifes | 



lands with like limitations, and 
then defires that the widows 6f 
any of his faid fons and grand* 
fons fhould be entitled to dower 
<&c r James took an eftate for 
life in poflellio^, with renttrtz*- 
der in tail male, expectant up-r 
on the determination of the ef- 
tate tail to his furviving fons. 
Roy vs Garnet. <| 

2. In the above cafe, the eftate 
for life did not incorporate with j 
the implicative branch of the J 
devife, bec^ufe the eftates were : *jm 
of different patures; the former' 7^] 
being a ^g^eftate, andthelat- 
ter remaining an equitabk eftate 
not executed by the ftatute, for 
the want of male i(Tue of James ' I 
coming: into ejfe lb. 34 33 

3. The eftate tail in James, 
expectant upon the determina- 
tion of the eftate to furviving 
fcn% was not bared by the act I 
of 1 776, being to take effect after* 

a greater ejhife than tor life or ' 
lives. R. 35 

4. A man devifes, that a? 
much of his land fhould be fold 
as would be fufficient to pay his 
debts. To his wife he gives a 
moietv of his Uyids remafhing. 
after his debts or* faid y and the 
refidue of his eftate and the re? 
verfion of the land given to his, 
wlfe^ to go to his children.. 
The executor ought not to te{ 
the reverfton \ if he do, a court 
of equity will fet it afide upon, 
the application of the children. 

Brock, C5fr. vs Philips, 6% 

5. Devife to E. C. the tefta* 
tor's daughters, of the intere$ 
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of ^£4000 government funds 
during her life, and at her death, 
the intereft of the faid £ 4000 
to four grand children equally? 
a/idou their deceafe, the prin- 
cipal and intereft to be difpofrd 
of by them to their heirs. E. C. 
releafed to the hufband of one 
of the grand-daughters, all hjer 
fight to the intereft of £ 1 000 
<rf the faid certificates. The 
jpand-Jaught^r died kx the Kfe- 
k nme of E. C. and her bufoand 
t af her adminiftrator having £ied 
' ^bilitOfTocoverthefaid^iooo 
^certificates, obtained a de- 
cree/ Qaodwin vs Taylor* 74 

DISCOUNT, 
r i: & being indexed td M af- 
terwards obtains by affignmem 
fh^Tjond of; Mi to an eq&*al a*. 
Inount* He offers a difcount, 
Which M refufes, becaufe he 
fiippofed he had an equitable ob~ 
jeftioji ^g&irtft the payment of 
^ bond in the poffeffion of S. 
I J*afl|gns i over rthe bond to P. 
fer- valuable confideratton and 
Wkbo*t nofto*. Under all the 
Cktuwftances of this cafe, the 
Wnfati&fM* was not cenfider* 
cd^rfS W)?Mr<of his right to 
difcoftn^ ajidche was permitted 
to -offset t the bond of S, againft 
kis boAd^gnod tpfP. 

. £uJbt vs Ji4erri$> 255 

ENTBLiY. .. 
tj An entry by f#rd Tairfax 
for a forfeiture* w*$ only necet 
fery wrmre a. gmrt fcad been 
toadc \* ths ifluingof thefecond 
wa**W was fufficient. 



Pickett vs Dowdall. 114- 
EQyiTY. > 
See ASSIGNMENT No. 5, 
ERROR. 
1. See APPEALS, &c. 
2- if judgment be improperly 
entered againft a fheriff for notf. 
taking bail, k is erroneous ai 
to the original defendant and he 
may reverfe it. . 

Ruffinvfi ChlL j i8i 

ESTATE TAIL. 

*. An eftate.tail expc<3aat 

upon the determination of ar 

greater dilate than for life or 

lives, not bared, or affe&ed by 

. the operation of the z8t patted 

for docking entails in 1776. 

Ray vs Garnett. 35 
%. See DEVISE No. 1. a. v 
EVIDENCE. 

1. Jjn an adion for freedom, 
a verdift finding the mother 

; (the plaintiff) to be free or a 
Have, is conclufcue evident* be- 
tween a child of the plaintiff 
and one claiming under the de- 
fendant in that fuit* 

,Sbelton vs Barbour. 64 
See PLEADING, No. 1, 
VAJUANCE No. 3 . 

2. What pro«£ as to the ina-f 
biiity of a witaefs to attend, i& 
neceffary where his depofition^ 
taken dt bene tjfe is attempted 
to be «read. 

: Collins vs Lowry. 75 
J. Wher© a depofition is read 
at common Jaw, whether taken- 
de bcmejfe, or in chief, it (hould 
appear upon the record, uporr 
ati appeal, that notice of the 
time and place of taking it had 
beea 
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been given to the adverfe par- 
ty. 75 

4. The general rule is, that 
hear-fay evidence is inadmiffi- 
ble; to this there aie exceptions j 
but if it be admitted and except- 
ed to, fuch a cafe fhould be ftat- 
ed upon the record as to (how, 
that it came within fomeof the 
exceptions to the rule, other- 
wife the generarl rule wiH be a- 
gainft the admiifion. \ 

Claiborne vs Parijh. 146 

5. The teftimony of a witnefs 
tending to fix a fraud upon hinv 
felf ou^ht not to be retarded. 

--•; lb. 

6. An entry by an adnainiftra-- 
tor, of money paid over to the* 
guardian admitted as evidence 
to charge the guardian under ati 
the circumftances of the cafe, the 
adminiftrater being dead and his 
hand writing proved 1 . - 

Brown r vs Brown. 151 

7. A letter/' ftating that the 
writer had heard of a fianderotis 
report, is good evidence to prove 
the circulation of the report > and 
may be read for that purpofe, 
the hand writing of the perffcn 
being proved. But it w6uld be 
kiadmiffible, to prpve that the 
defendant had propagated the 
report. 

. Schwartz vs Thomas: 167 

8. Upon the plea of c no foch 
record,' if the record be of the 
fame courts a copy of it ought 

not to be given in evidence, but 
the original ought to be produc- 
ed in court for infpo&ion. 
JjurFs Ex. vs TregfsEx.215 



9. A grant admitted as evi- 
dence, tho* it wanted rnahy of 
the formal parts of a deed. 

Lee vs. Tafjcott. 276 
"IO. The rule in England^ 
* that the beft evidence which 
the nature of the cafe admits of, 
ought to be produced,* tho' ge- 
nerally true, is inapplicable as 
it refpe&s titles to lands in this 
country ; a copy of a patent, ei- 
ther from the recof d$ of the re- 
•gifterV office, or of a county,' 
is as g6od evidence of title as 
the original would be. 28 r 

11. The copy of' a patent, 
figned, 4 Samuel Maitheibr^ Jft 
Qaibomt? dated i658^and*re^ 
corded in a county coiirt, toge- 
therJWi<h«nfan4gnme"nt 6f ft, 
(• which affigtttaent was acknow- 
iodgt^dr^nwl admitted ^t?o record, 
but it does not appeir that the 
patent was proved or acknow- 
ledged,) was admitted as evi- 
dence of title, *Jtt*ugh k did, 
not appear, that the pateht v&$ 
figned by MathMs^ as <?##<?$ 
nor. * '276 

-isu A private fbrvey taay be 
admitted as evidence of bbundJ^ 1 
ry between thofe* who ^ett 
parties to it, or who claim un- 
der them ; but not*s to ftrafl- 
gers. »• •' ■« • lb. 

13. Illegal, of improper «v'n 
dente htwvcver unlmpokant to 
the caufe, ought never to be 
confided teethe jury. -' 281 

14. The recording of a pa- 
per which is not required by 
law to b* tecorded, efpecially 
if no notice be given' to* third 

perfons 
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f>erfons whofc interefls may be 
afte&ed, can never be binding 
upon them, nor charge them 
Hen with implied notice, 280. 
EXECUTION. 

I* Judgment in the county 
court of Fj where the defen- 
dant refided ; a ca. fa: cannot 
be fcrved upon him in the coun- 
ty of /jT, 'whither he had gone 
At the time the execution was 
levied, but no proof was made 
of his having a oved his proper- 
ty out of the county of F. 

Brydie vs Lar^ham. *]2 

*. See FORTHCOMING 

BOND N). ?. 3.4. 5. 

EXECUTORS. 

i. See SLAVES No. i.ij 
VERDICT No. 3. 

£* A man devifes that as much 
hfhl* land fhoiild be fdld as 
Would be fiifficicrit to' pay his 
debts ; to His wife he gives a 
inoiety of his lands rernainirig 
itfter his debts zzrj paid 5 and the 
^eftdue of his eftate, wnh the 
J*everiion of the land given to 
-his wife, to go to his children. 
fjThe executors ought not to fell 
1&n^ Xcver/ion of the moiety devi- 
4jcf§' t6 the wife : if they do, a 
£ourt of equity will fet it ailde 
iipoii the application of the dfil- 
Ulren. Brock vs Philips, 68 

3. An aftion of covenant ref- 
peiting real eftate, will lie a- 
graitift executors, tho' not fpc- 
cially bound. 

tfarrtfon's Ex.Vs Sdmpfon. 155 

4. In debt upon judgment re- 
covered againft an executor, up- 
lift motion^ the declaration fug- 



gefted a devaftavlt of affettd 
which accrued after thg judgment 
rendered \ the executor is not 
precluded from pleading a fpe* 
cial plene adminiftravit and from 
'upponing it by proof. 

Ruffin vs \ Pendleton. 184 

fcAFRFAX, Lord. 
See NORTHERN NECK/ 

FOREIGN. •' 
i. For the laws of foreign 
countries, trie decinons of theif 
courts and contracts made there^ 
fee LAWS. . . 

FCJREIGN MONEY. 
See MONEY. 
FORTHCOMING BONO; 
1 See Replevy Bond No i: 

2. A forthcoming bond ihould 
be nlade payable to the creditor 
and not to the fheriff: the a- 
ttiotlnt of the execution ought 
to be recited; and the condition; 
fhoiild be to deliver the proper- 
ty at the time and place of fale^ 
and not when demanded. 

t>ow7irfiany% Chinfi. . iScJf 

3. If the i>ond be defective irt 
any of the above inftanccS, or 
in others, the court may, and 
ought upon motion to quafh it; 

Ibi 

4. A faiihy forthcoming bond 
v> hilft in forces is a fatisfaftioni 
of the judgment, and a fecond 
execution cannot iflue until the 
bond is qualhed. Ibi 

5. The common courfe is to> 
quafh the execution as well aft 
the bondj if a motion for that 
purpofe be made; other wife It 
is. not neceflkry. Ik 

* a 
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G. 

QRANT. 

1. See Northern Nick. 

LAND. 

Settlement and Preemp- 
tion. 

2. A gpftnt of land made in 
1658, tho* it wanted the formal 
parts tof a deed, the court con* 
lidercd as valid, after fuch a 
length of time, and being ac- 
companied with pofleffion. 

Lee vs Tapfcott. 276 
m 3. This grant was figned i Sa- 
muel Mathews y 9 W. Claihtome , 
and Was aligned* The align- 
ment was acknowledged and 
recorded in $he county court. 
The grant tfas alfo recorded. 
The court cemfidered a copy of 
this paper as fufficiently authen- 
tic^ tho' Matthews is not ftiled 
Governor^ nor ft he ftated to 
have figned it ax fuck ; and al- 
though it does not appear that 
the grant was proved or admit- 
ted to record as an aSf of the 
aurt, lb. 

GUARDIAN. 
1. By the appointment of a fe- 
cond guardian in the room of a 
former one> the power of the 
former, as well as his habit of, 
receiving and dilburfing monies 
generally, on account of the 
ward, ceafes: and therefore 
payments made by him in depre- 
ciated paper money to the fub- 
(equent guardian, are not fub- 
ject to thefcale of depreciation. 
Walker vs Walie* 195 



H. 

HUSBAND and WIFE. 
I. The commiffion for takin " 
the privy examination of th 
wife, muft be direded to, an . 
executed by thofe who are i 
fael jufticcs of the peace ; bu 
they need not beyJ named in th j 
commiffion or certificate: the] 
will be prefumed to be fuch un 
lefs the contrary appear. J 

Harvey et ux vs. Borden. ijj 



JEOFAILS. 
I Plea to an action of debt upo 
aprifon bounds bond, " that h 
was not guilty of the premifc 
laid to his charge.* " Condft 
ons performed," would hav» 
been the proper plea; but thi 
is fubftantialiy the fame, and i 
good after verdict. 

Payne vs Ellzey. 14; 
2* See Declaration No. j 

3. The omiffion to lay dama 
ges in the declaration, tho' if 
an adion founding altogethe 
in damages ; is cured after ve| 
did by the ftatutt of jeofails, j 

Stephens vs White. 2d 

4. ConftruAion of the ftaturi 
of jeofails. 20I 

5. that part of our ftatute cj 
jeofails, which cures * the omU 
(ion of all averments, withott 
proving which, the jury oughi 
not to have found fuch a verdict, 
is the adoption of a principle A 
tablifhed in the Englifh courts, 
and which is well explained iq 
the cafe of Rujhton vs Afpinall^ 
Dough 658. 214 

Indebitatus 
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atus Assumpsit. 
ACTION No. 2. 
ORMATiON. 
mn information againft a 
of the peace for bribery 
n the cledion of a clerk, It 
aag**t to appear certainly, that 
an election was bolder*, and thit 
fft that eU&itm, the vote was 
given. 

Newell vs Commonwwealth. $8 
INJUNCTION. 
See CHANCERY. 
INQUISITION. 
I. The jury upon an inqueft 
•f office refpe&ing property es- 
cheated or forfeited to the com- 
monwealth, might have been 
composed of twelve jurors, or 
of a greater or fmaller number, 
prior to the a& of 1794. 
Jlemtet vs Commomueakh. 154 
JOINT and SEVERAL. 
l.Ifa bond ht made joint 
-without fraud ormiftake, equi- 
ty will not charge the execu- 
tor* of the furety who have 
become difcharged at law by 
his death, in the lifetime of the 
principal. Alitor if the leading 
had b^en to both, 

Harrifon Sec. vs Field. 136 

t. See TENDER and RjU 

FUSAL, No, 3, 

ISSUE, 

3. Where the iflue was con- 

lidercd to be fufficiently made 

Up, Watden vs Payne. 1 

Turbervilk vs Self, 7 1 

JUDGMENT. 

SeeDEBTNo.2.3. 

. APPEAL fcc No. 7, 



JURISDICTION. 

1. The court of one cdunty, 
roav relieve againft a judgment 
at law rendered in another, by 
wav of original jurifdi&ion ; 
and though it cannot award a 
new trial at the bar of that o- 
ther court, yet it may direft 
an iffue to be tried at its own 
bar. And if the relief be ak 
forded without the trial of an 
iffue where that was neceffary, 
the High Court of ChanGery 
upon an appeal, may after re- 
verfal, retain the caufe, an^ 
dired an iffue to be tried at the 
bar of that) or of any other 
court. 

Ambler vs Wyld. 36 

2. See CHANCERY, No. r 

3. A bond taken upon reple- 
vying property diftrained for 
rent, muft be returned to the 
court to which the officer levy- 
ing the diftrefs belongs, or to 
the court of that county in 
which the land lie^s. 

Fergnfon vs Moor* 5^ 

4. Confent of parties cannot 
give jurifdiftion where the court 
has it not, But this principle, 
is only applicable to a cafe of 
original jurifii^fion. 

Bogle vs Fitzhugh. 21 3 

5. Wherever a cafe is fully 
and fairly tried in a court of 
law* the decifion is binding 
upon the parties, and can only 
be examined in an appellate 
court. The court of Chance- 
ry can not interfere. 

Picket vs Morriu 255 

& 5ut 
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6. But if the cpqrt reftife to 
decide points of law, or to re- 
serve them, an \ will fubmk all 
jfiich points to the jury, the tri- 
al cannot be faid to be a fair 
©ne, and Chancery may inter- 
fere. • lb. 
JURY. 

8. The number of jurors up- 
on an inqueft of office refpect- 
fngefcheated property, might 
have confifted of twelve, or 
more, or lefs, prior to the act 
of 1794. 
Sennet vs Commonwealth. 154 

LAND, 

1. The acr. of 1779,. efta- 
tyifhes the rights of prior fettlers 
and gives pre-emption when va- 
cant lands can be found adjoin- 
ing. But a right lo pre-emption 

1"a the aujacem I411U, as a con- 
equence of jettkment^ can not 
prevail againir. a right claime \ 
'under a iurvey of the ai'jaceiit 
land, rmde prior to 1779. 

fiurnfides vs Re/d, 43 

2. See NORTHERN "■ 

NECK. 

3. No objection, that more 
land is furveyed than th^ quan- 
tity fpecified in the warrant. 

John/on vs Buffington. 116 

4. In 1756, a warrant from 
the proprietors office iffued to 
B, which was furyeyed in 
1757. 1° J 7°8> the land was 
purveyed for C, and in 1770 ; 
and nqt before, B, tendered 
f:he compofition and office fees 
Ijnd demanded a grant,' which 
^4|ufed."* fe fcw months 



after this, a grant was 
C. A court of equit 
not to afford relief to 
fo unreafonabie a delay 
pleating his title. 

Curry vs Bums 
5. Eleven ysars, u*t 
psn'ed with exculpatory ci 
itances, is an unreafonabie till 
for the owner of a furvejf ij 
completing his titlQ. jf 

. # LAWS. " 

1. The laws of the count!) 
where a contract: is made, (T 
contract not being made 
a view to performance 
where,) mull govern the 

of |t. 

Waldtr vs Arelh 282. 2$ 

2. The municipal laws of eat 
of the ftate governments of til 
country, are foreiga to the \ 
thers. * 29 

3. Qne country will d 
execute the penal laws of aft 
ther. But if a per ton be 0% 
charged from a debt by a & 
der and refufal made in a for 
country, by force of the lai 
of that other country ; he 
defend himfclf in our courts fe 
re'ying upon the tendSrandil 
fufal, ai.d the laws under whia 
he was difchirged. 295 &j 
4. The Pennfyhania a<fl \ 
Affcm^ty of January 1777, ml 
king certain bills of credit* 
legal tender, embraces coni 
nental, as well as ftate bflj 
in that part o£ it, ^ n ^ "^i 
a tender and rjefufaj a £>fl 



ture of the debt, 



\ 



5* 






i by Googh 



£ TABLE' OF THE PRINCIPAL MATTERS. 13, 



5. The above a&, fo far as it 
dates to a teuder and refufal, 
I* continental bills, producing 
{forfeiture of the debt, was 
% tat virtually repealed by the 
|ird fechon of the act of May 
^78: d) is latter law, only re- 
ared to the omiilions fubfequcnt 
p the 29th January 1777. lb. 
{(>. The decifionsof the courts 
a foreign country, as to the 
inftiucticns of their own laws 
3ugh not binding upon the 
jrfs of this country, will 
et be regarded and refpecred. 

.3. ^here there arc too af- 
firmative, ftatutes, if they do 
|ot conflict with each other, 
Nit may be fo conftrued, as 
Jpat both may ftand, the latter 
pill apt be conlir'ered as virtu- 
|JJy repealing' the other. lb. 
±11. Repeals by implication not 
ivorcd. Jb % 

LEASE. 
I. See Replevy Bonds, 

No. 3. 

£. If the kflee afllgn with 

fit the privity or aftcat of the 

pflbr, the JeiTof is not bound 

peieby, but may confider the 

original lence a$ the tenant in 

'$fij!pn, and a. replevy bond 

jgnevJ by the briginal leilec; 

Will be good under the a$ of 

* "embly. 

Fergufon vs Moor. 57 
LIEN, 
The vendor of land, not 
toting a fecurity, nor making 
|9pn veyance, retains a lien up- 
|£ tjie property, antf equity 



frv 
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will decree a fale for the fatit 
faction of the purchafe money. 
And this lien exifts (even tho* 
a conveyance were made) a- 
gainft the vendee, or a purcha-» 
fer from him with notice. 

Cole vs Scott. I4| 

M. 
MILLS. 

1. Upon an appeal from an 
order giving leave to build 3 
mill, the record fhould flat? 
that it appeared to the court, 
that the bed of the water courfc 

i was in the applicant, or in the 
I cotnmon wealth, \ 

Richards vs Ifoome. 3& 

2. \\ here an application is 
i made for leave to build a mill, 

it ihould appear; that the par- 

; ty whole property is fought to, 

be^ condemned, had i0 4 days 

previous notice of the motion 

j for the writ of ad quod damnum* 

This might be difpenfed with^ 

if it appeared by the record* 

! that he appeared and contefted, 

the application upon the merits^ 

An appearance generally would 

not be futficient. 

Bernard vs Brewer. j(k 

3. The writ of ad quod dfltn^ 
num may be executed by the; 
deputy Jberiff. 

JVroe vs Harris.. 126, 
4.. Where the pet fon applying 
for leave to build a mill, has. 
land on one fide only of the 
ftream, it fhould be ftated, that 
the bed of the river is in him- 
felf, or in the commonwealth: 
but this is not neceflary if he 
own the lanxi on both fides. lb. 

*fc 
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5. It is not neceffary, that the 
inquifition ftiould fay any thing 
jreipe^ling the injury which the 
land below the dam may fuf- 
tam, • lb. 

MONEY. 
I. Sec Act of Assembly 

No. 1 
DEPRECIATION No. 2. 3. 
APPEALS, &c. No. 7» 
DEBT, No. 2. 3. 
$. A fterling debt may be fil- 
ed for, without hying the value 
in current money : if laid, it is 
mere furplufage, and will not 
Vitiate, hut in fuch cafe, the da* 
mages alfo fcould be laid in fter- 
Jing money. The verdift and 
judgment fhould be for'fterling, 
and the court are to fix the rate 
of exchange. " 

Skipv/ith vs Baird, J $5 
MOTION. 
1. The clerk, having entered 
up a judgment by nil dicit in the 
Diftrift Cdurt, on a bond for 
the payment of tobacco, with- 
out noticing a memorandum en- 
dorfed on the bond, which con- 
fined the tobacco to certain in- 
/pe&ions ; ttm court confidered 
the miftake as being merely 
clerical, and fuch, as might 
have been corrected at a fubfe- 
cueht term upon motion. 

Gord&n vs Cojby. 1^0 

%. See Forthcoming Bonds 

No, 2, 3, 4, 5. 

N. 

NEW TRIAL, 
t. See CHANCERY No. 1 
• JURISDICTION No. % 



NORTHERN NECK. 
J . Lord Fairfax y had a rigfc 
to eftabliih rules of office far 
granting out his lands, and in 
cafe of forfeiture incurred by a 
non compliance with* thofe rule*, 
he was at liberty to grant tbft 
lands fo forfeited to others. * 
Pickett vs. Dowdal 106.' 

2. The iffuing of a warrant ta 
a fecond applicant, is a furHck 
ent evidence of the proprietor's 
intention to take advantage of 
the forfeiture. A 

3. An entry of Lord Fairfax 
for forfeiture, was not neceffa* 
ry^ except where a grant had 
been made, tbeifluingofa fecoad 
grant was fuflficient. 1 14 

4. Thofe who took up lands 
within this diftri&j are prcfa- 
med to have had notice of tke 
rules of office, it,} 

5. The ad of J 785,0. 471*6-. 
lates merely to the unappr** 
priated lands within this d|£ 
tric>} and therefore it does not 
authorife the granting of lands 
for which warrants were iflued 4 
by the proprietor, although they 
were forfeited according to tw> 
rules of office, unlefs the proprU 
etorhad fhewn his intention ta 
take advantage of the forfeiture j 
fuch titles were confirmed by the 
aft of 1786 c. 3. 

John/on vs Buffington. 116 

6. The a& of 1786 c. 3. doe* 
not authorife the Regift^r ta 
make grants in cafes whe*q 
grants had been previoufly m*d? 
to others by Lord-Fairfax. \tt 

7. In 175^ a warrant froi* 
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? the proprietor's office ifTued to 

, JJ, which was iurveyed in 1757. 
In 1768, the land was furveye.i 
by C, and in 1770, and net 
before, B tendered the com pi v 
fition and office fees, and de- 
manded a grant, which was re- 

* &^' A few months after this, 
•grant was made to C— — A 
$>urt of equity ought not to af- 
ford relief to B after fo unrca- 
fonable a delay in compleating 
his title. Curry vs Burns 121 
* 8. The court would not de- 
cide what ought to be conildered 
*as a reafonable time to indulge 
jhe owner of a furvey in com- 
pleating his title. Each cafe 
ought to ftand upon its own 
particular circumftances. But 
a delay of 1 1 years without ex- 
culpatory circumftances, is an 

■' *nnr«af©nable time. lb. 

NOTICE. 
. 1. See EVIDENCE No. 3. 
MILLS No. 2. 
2. Where the owner of a fur- 
*vey has forfeited his right by 
" not obtaining a title within the 
time prefcribed, notice to a fub- 
fequent applicant will not affe& 
bis title, unlefs the original 
claimant had been prevented by 
fraud from obtaining a legal ti- 
tle. Pickett vs Dowdall. 45 

o. 

OBLIGATION, 

I. Memorandums en^orfed on 

a bond are to be confidered in 

like manner as if they were in- 

v corporated with the bond. 

^ - Gordon 'vs Frazer. 130. 



i«? 
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2, Se? SURETY No. 1.2. 
ASSIGNMENT No. 2. 3. 4. 
3. The aifignee of ia bond tho* 
for valuable coniuleration and 
without notice, takes the fam& 
fubjedl to all the equity of the 
obligor. Norton vs Rrfe. 1$$ 

OYER, 

I. Tho r you cannot have ad- 
vantage of the writ to plead & 
variance without craving oyer 
of it, yet you may apply to k 
to amend by. 

Stephens vs IVhite. 211* 

P. 

PENNSYLVANIA. 

1. See LAWS. 
PLEAS and PLEADING. 
I.' In replevin, the plaintiff 
upon the plea of nil debet, may 
give in evidence an award made 
nnce the diftrefs taken, (but re- 
fpefiing pre-exifting accounts,) 
in order to £how that nothing 
was due to the avowant. 

TurberviUe vs Self. 71. 
2. See JEOFAILS No. 1. 3. 
OYER No. 1. 
VERDICT No. 3. 

3. In debt upon a judgment 
recovered againft an executor, 
upon motion, the declaration 
fug^efted a devastavit of affbts 
which accrued after judgment ren- 
dered. The executor is not pre- 
cluded from pleading a fpecial 
plene adminijtravit, and from 
porting; it by proof. 

Ruffin vs Pendktnn. 184 
5, Inaffiimpfit, the gijl of the 
action is the ^romije to pay y aryl 
Ufllefc 
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iinlefs this be avered, the omik 
jfion is notcurtd by the verdift. 
Winfion's Ex. Vs Francijco. 187 

POWER. 
1* See EXECUTOR No. 4. 

PRACTICE. 
1. See EVIDENCE No, i. 3, 
APPEAL No 3, 4. 5. 6, 10. 
a. Where there is no appear. 
Jince entered for the appellant 
the appellee may rnove before 
the record is opened to difmiii 
the appeal, but not afterwards. 
Collins vs La-wry. 75 
3* In all cafes where a gene- 
ral commiffion iffues for taking 
depofitions upon an anfyver and 
replication in any fait in the 
High Court of Chancery the 
caufe rnuft remain at rules fix 
months from the time of enter- 
ing the replication, btfore it is 
fet down for hearings unlefs this 
fee difperifed with by corifent of 
parties entered on the record. 
Dalby vs Price. 191 
PRESUMPTION. 
See DEED No. $. 
PROFERT. 
I. Profert of a bill of exchange 
is not neceffary. 

Terr el vs Atkinfon\Y.x. 143 
PROMISSORY NOTES. 
I. If a prom i (Tory note be 
figned and fent to the payee, 
in blank for him to fill up with 
the amount, it is good evidence 
Upon the plea of nil debit. 

y or dori vs Nelfon. 1 64 
a See ASSIGNMENT No. 3. 
PURCHASE. 
a. Sse EXECUTORS No, 4 
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R. 
RELATION. 

1. A grant relates back to tM 
warranty which is the incepting 
of the title, but riot fo as td 
work an injury to others by 
deilroying intervening righr,*$ 
fairly and legally acquired. 

Picket vs Dowdall. 
RENT. 
i. See Replevy Boko No. 
3. Property diftrained 
rent, can only be fold \>y a& 
officer. 

Fer^iifonv^ Afior. $f 
REPLEVY BONDS. ' 
i. In what cafe of fraud or in** 
proper conduct in the commit 
fioners, at replevy bond takerf 
by therri rh?v be quaihed. 

Hendricks vs Dundafs. $d 

2. A bond taken upon rep!e-» 
vying property diftrained for" 
rent, mult be returned to the 4 
court to which the officer levy* 
ing the diftrefs belongs, or to* 
the court of that county in 
which the land lies. 

FsrgvftH vs Mo&\ $f 

3. A bond taken upon reple* 
vying property diftrained for" 
rent, is goo<l, if figned by the 
original pj/ee^y though not thd 
tenant in atiual pojfejfiori^ noif 
the owner of the property dijl'raifa 
ed y if he Hath alHgned to a thirl 
perfon, without the privity oV 
afient of the leflbr, 

PergufoH vs Moot. $/ 

s. 

SCIRE FACIAS. : 
I. The hconifcifa againft.tM 
fpecsal bail ifiued on the 3d o{ 
April 
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O&ober term; and was return- 
ed * not found.' At June court y - 
the bail moved to furrendcr the 
principal which was refufed. 

Afterwards in *773, the 
motion was renewed by eonfent 
ttf parties^ when the court per- 
mitted the render. The court 
Were not precluded from mak- 
ing the latter decifion, the 
inotion being brought oh a- 
gain by eonfent, and they decid- 
ed properly, fince the writ 
being made returnable to an 
improper day, it was merely 
void, and confequently the flrft 
inotion was made in time. 

Bogle vs Fitzbugb. 213 
SET-OFF. 

1. Where an afligned bond 
was not allowed to be fet-off. 

Turberville*vs Self. 71 

2. See DISCOUNT No. 1. 
SETTLEMENT and PRE- 
EMPTION. 

j. See LAND, No. 1. 

SHERIFF. 

1. Procefs in this country, 
may be executed by the deputy 
in all cafes, unlels 1vh«*re th .- 
big A Sheriff' is required to go 
in per/on. Writs of act quod 
damnum may confequently be 
executed by the deputy. 

Wroe vs Harris. 126 

%. See ERROR No. 2. 
SLAVES. 

i. Slaves from their nature 
are chattels, and though in the 
hands of executors, they are 
exempted from the payment of 
debts, where there is a iuffi- 



\ ciency of other perianal eftate; 
they are ftill aflets. 

Waldcn^ Payne, f 

2. SlaVes ate real eftate only 
in particular cafes, fuch as de- 
fcents &c: lb. 

3. An executor is not' bound 
by the order of a county court 
directing a divilion of the eftate 
ofateftator among his diftri- 
butees, to deliver up flavesj 
without referving a fufficienty 
to pay the debts, or without 
taking bonds to refund. lb. 
Specifics Performance: 
1 See AGREEMENT No. JL. 

STATUTES. 
1. See LAWS. 

STERLING. 
1. See MONEY. 

SUPERSEDEAS. 
1. See APPEAL- 
SURETY. 

1. If a joint bond be given for 
money loaned to the principal, a 
court of equity will not charge 
the executors of the furety if 
they bdcbme difcharged at law 
by the death of the furety be- 
fore the principal. 

Harrifin &c. vs Field £sY. 136 

2. If the lending be to bothj 
it creates a moral obligation in 
both to pay, and though the 
remedy be loft at law, equity 
will enforce the moral obliga- 
tion againft both. Ibi 

T. 
TENDER and REFUSAL.- 
I. A tender and refufal of 
continental bills, in the ftate of 
Pennfylvania, in difcharge of a 
Pennjylvania debt, in March 
\ 1780, 
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1780, did under the laws of 
that ftate, (the re<}uifites of 
ttoofe laws bejftg complied with) 
produce a forfeiture of the debt. 
Warder vs Jrctf. 28* 
a. S:eLAWS. 
3. A tender, which if reftifed 
produces a forfeiture of the 
debt, if made to one obligee, 
is equal to a tender made to all. 
Warder vs Arell 297 &c. 
TROVER and CONVER- 
SION. 
I. In trover and converfion, 
the declaration need not ftate 
the price of the thing convert- 
ed, jhough it is otherwife in 
detinue. 

Pearpoint vs Henry, 192 
U. 
„, v> - USES and TRUSTS. 

I<>As to pei ions in effe^ the 
N lgaktl\&\z is executed imme- 
diately, and as to* peribns not 
in ej/iy it ve(h immediately, 
upon their coming info being 
if they come in good ti/r\e\ other- 
wife it goes over to the next 
remainder man. 

Roy vs Garnett. 35 
2. See DEVISE No. 1. 2. 
V. 
VARIANCE. 

1. What is, as to the name 
of a perfon. 

Johnfon vs Buffington. 1 16 

2. Tho* you can not have ad- 
vantage of the writ to plead a 
variance without craving oyer 
*>f it, yet you may apply to it 
to amend by, though oyer was 
not taken. 

Stephen^ ys White , 212 



3. Declaration upon a bonc( 
executed to A. and afligned to 
the plaintiff. The bond produc-. 
ed in evidence had an affign* 
ment endorfed to. B. which ha(J 
been ftricjcen out except thai 
fignature of the obligee, abovq 
which was cindorfed an aflign^ 
ment to the plaintiff. The e* 
ra^ure of the former affigiw 
ment does not produce a vari- 
ance between the obligation and 
the proof, Jf any foul, or im- 
proper conduct had appeared in 
the tranfa&ion, it might have. 
~>een otherwife. 

Drtunmond vs Crutcher. 0.1% 
VERDICT. 
I* In an adtion for freedom, 
a verdict finding the mother, 
(the plaintiff) free, or a flave, 
is conclujtve evidence between \ 
child or the plaintiff, and one 
claiming under the defendant 
in that fuit. 

Shelton vs Barbour. 64. 
% See CHANCERY No. 3, 
DEBT, No. 1. 
JEOFAILS, No. 1. 
DECLARATION, No. 1. 
3. The defendant pleaded a^ 
fpecial plene admini/iravit y *ncf 
chat he hath not, nor had any 
2;oods except to a certain value* 
which were not fufficient to fa- 
t is fy the judgment mentioned 
in the plea. Replication, that 
he hath and hal &c. goods &c. 
more than fufficient to fatisfy the 
faid judgments whereof he could 
havefathfied the plaintiff. Ver- 
di<9: " for the debt in the decla- 
ration mentioned." This rer* 
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f^jiifl is inefficient : it ought to 
Jhave found that the defendant 
f ha 1 goods &c. more than fuffi- 
cient to fatisfy ehe judgments, 
whereof he could have fatisfied 
the plaintiff, or the value of the 
tiffets if they were' not fuffi- 
ctent. 
Booth's Ex, vs Arrnftrong, 301 



W. 
WILL, 
1. Conftru£Hon of. 
Harvey et ux vs Borden. 156 
WITNESS. 
1. The teftimonyofa witnefg 
tending .to fix a fraud upon him- 
ielf, ought not to be regarded. 
Claiborne vs Parifi. ijfi 
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